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the performance of experimental, develop-
mental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, ‘‘Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements.”’

5. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subawards of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the responsible DoD Component and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA).

6. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more shall file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

7. Debarment and Suspension (E.O.s 12549
and 12689)—A contract award with an
amount expected to equal or exceed $25,000
and certain other contract awards (see 32
CFR 25.220) shall not be made to parties list-
ed on the Governmentwide Excluded Parties
List System, in accordance with the DoD
adoption at 32 CFR part 25 of the Govern-
mentwide rule implementing E.O.s 12549 (3
CFR, 1986 Comp., p. 189) and 12689 (3 CFR,
1989 Comp., p. 235), ‘‘Debarment and Suspen-
sion.”” The Excluded Parties List System
contains the names of parties debarred, sus-
pended, or otherwise excluded by agencies, as
well as parties declared ineligible under stat-
utory or regulatory authority other than
E.O. 12549.

[63 FR 12204, Mar. 12, 1998, as amended at 70
FR 49477, Aug. 23, 2005]
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AUTHORITY: 5 U.S.C. 301 and 10 U.S.C. 113.
SOURCE: 68 FR 47160, Aug. 7, 2003, unless

otherwise noted.

Subpart A—General

§37.100 What does this part do?

This part establishes uniform policies
and procedures for the DoD Compo-

nents’ award and administration of
technology investment agreements
(TIAS).

§37.105 Does this part cover all types
of instruments that 10 U.S.C. 2371
authorizes?

No, this part covers only TIAs, some
of which use the authority of 10 U.S.C.
2371 (see appendix B to this part). This
part does not cover assistance instru-
ments other than TIAs that use the au-

32 CFR Ch. | (7-1-06 Edition)

thority of 10 U.S.C. 2371. It also does
not cover acquisition agreements for
prototype projects that use 10 U.S.C.
2371 authority augmented by the au-
thority in section 845 of Public Law
103-160, as amended.

§37.110 What type of instruments are
technology investment agreements
(TTIAs)?

TIAs are assistance instruments used
to stimulate or support research. As
discussed in appendix B to this part, a
TTA may be either a kind of coopera-
tive agreement or a type of assistance
transaction other than a grant or coop-
erative agreement.

§37.115 For what purposes are TIAs
used?

The ultimate goal for using TIAs,
like other assistance instruments used
in defense research programs, is to fos-
ter the best technologies for future de-
fense needs. TIAs differ from and com-
plement other assistance instruments
available to agreements officers, in
that TIAs address the goal by fostering
civil-military integration (see appendix
A to this part). TIAs therefore are de-
signed to:

(a) Reduce barriers to commercial
firms’ participation in defense re-
search, to give the Department of De-
fense (DoD) access to the broadest pos-
sible technology and industrial base.

(b) Promote new relationships among
performers in both the defense and
commercial sectors of that technology
and industrial base.

(c) Stimulate performers to develop,
use, and disseminate improved prac-
tices.

§37.120 Can my organization award or
administer TIAs?

Your office may award or administer
TIAs if it has a delegation of the au-
thorities in 10 U.S.C. 2371, as well as 10
U.S.C. 2358. If your office is in a Mili-
tary Department, it must have a dele-
gation of the authority of the Sec-
retary of that Military Department
under those statutes. If your office is
in a Defense Agency, it must have a
delegation of the authority of the Sec-
retary of Defense under 10 U.S.C. 2358
and 2371. Your office needs those au-
thorities to be able to:
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(a) Enter into cooperative agree-
ments to stimulate or support re-
search, using the authority of 10 U.S.C.
2358, as well as assistance transactions
other than grants or cooperative agree-
ments, using the authority of 10 U.S.C.
2371. The reason that both authorities
are needed is that a TIA, depending
upon its patent rights provision (see ap-
pendix B to this part), may be either a
cooperative agreement or a type of as-
sistance transaction other than a grant
or cooperative agreement.

(b) Recover funds from a recipient
and reuse the funds for program pur-
poses, as authorized by 10 U.S.C. 2371
and described in §37.580.

(c) Exempt certain information re-
ceived from proposers from disclosure
under the Freedom of Information Act,
as authorized by 10 U.S.C. 2371 and de-
scribed in §37.420.

§387.125 May I award or administer
TIAs if I am authorized to award or
administer other assistance instru-
ments?

(a) You must have specific authoriza-
tion to award or administer TIAs.
Being authorized to award or admin-
ister grants and cooperative agree-
ments is not sufficient; a grants officer
is an agreements officer only if the
statement of appointment also author-
izes the award or administration of
TIAs.

(b) You receive that authorization in
the same way that you receive author-
ity to award other assistance instru-
ments, as described in 32 CFR 21.425
and 21.435 through 21.445.

§37.130 Which other parts of the DoD
Grant and Agreement Regulations
apply to TIAs?

(a) TIAs are explicitly covered in this
part and part 21 of the DoD Grant and
Agreement Regulations (DoDGARSs).
Part 21 (32 CFR part 21) addresses devi-
ation procedures and other general
matters that relate to the DoDGARs,
to DoD Components’ authorities and
responsibilities for assistance instru-
ments, and to requirements for report-

ing information about assistance
awards.
(b) Two additional parts of the

DoDGARSs apply to TIAs, although they
do not mention TIAs explicitly. They
are:

§37.205

(1) Part 256 (32 CFR part 25) on non-
procurement debarment and suspen-
sion, which applies because it covers
nonprocurement instruments in gen-
eral;

(2) Part 26 (32 CFR part 26), on drug-
free workplace requirements, which ap-
plies because it covers financial assist-
ance in general; and

(3) Part 28 (32 CFR part 28), on lob-
bying restrictions, which applies by
law (31 U.S.C. 1352) to TIAs that are co-
operative agreements and as a matter
of DoD policy to all other TIAs.

(c) Portions of four other DoDGARSs
parts apply to TIAs only as cited by
reference in this part. Those parts of
the DoDGARSs are parts 22, 32, 33, and 34
(32 CFR parts 22, 32, 33, and 34).

[68 FR 47160, Aug. 7, 2003, as amended at 70
FR 49477, Aug. 23, 2005]

Subpart B—Appropriate Use of
Technology Investment
Agreements

§37.200 What are my responsibilities
as an agreements officer for ensur-
ing the appropriate use of TIAs?

You must ensure that you use TIAs
only in appropriate situations. To do
s0, you must conclude that the use of a
TTA is justified based on:

(a) The nature of the project, as dis-
cussed in §37.205;

(b) The type of recipient, addressed in
§37.210;

(c) The recipient’s commitment and
cost sharing, as described in §37.215;

(d) The degree of involvement of the
Government program official, as dis-
cussed in §37.220; and

(e) Your judgment that the use of a
TIA could benefit defense research ob-
jectives in ways that likely would not
happen if another type of assistance in-
strument were used. Your answers to
the four questions in §37.225 should be
the basis for your judgment.

§37.205 What judgments must I make
about the nature of the project?

You must:

(a) Conclude that the principal pur-
pose of the project is stimulation or
support of research (i.e., assistance),
rather than acquiring goods or services
for the benefit of the Government (i.e.,
acquisition);
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(b) Decide that the basic, applied, or
advanced research project is relevant
to the policy objective of civil-military
integration (see appendix A of this
part); and

(c) Ensure that, to the maximum ex-
tent practicable, any TIA that uses the
authority of 10 U.S.C. 2371 (see appendix
B of this part) does not support re-
search that duplicates other research
being conducted under existing pro-
grams carried out by the Department
of Defense. This is a statutory require-
ment of 10 U.S.C. 2371.

(d) When your TIA is a type of assist-
ance transaction other than a grant or
cooperative agreement, satisfy the con-
dition in 10 U.S.C. 2371 to judge that
the use of a standard grant or coopera-
tive agreement for the research project
is not feasible or appropriate. As dis-
cussed in appendix B to this part:

(1) This situation arises if your TIA
includes a patent provision that is less
restrictive than is possible under the
Bayh-Dole statute (because the patent
provision is what distinguishes a TIA
that is a cooperative agreement from a
TTIA that is an assistance transaction
other than a grant or cooperative
agreement).

(2) You satisfy the requirement to
judge that a standard cooperative
agreement is not feasible or appro-
priate when you judge that execution
of the research project warrants a less
restrictive patent provision than is
possible under Bayh-Dole.

§37.210 To what types of recipients
may I award a TIA?

(a) As a matter of DoD policy, you
may award a TIA only when one or
more for-profit firms are to be involved
either in the:

(1) Performance
project; or

(2) The commercial application of the
research results. In that case, you must
determine that the nonprofit performer
has at least a tentative agreement with
specific for-profit partners who plan on
being involved when there are results
to transition. You should review the
agreement between the nonprofit and
for-profit partners, because the for-
profit partners’ involvement is the
basis for using a TIA rather than an-
other type of assistance instrument.

of the research
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(b) Consistent with the goals of civil-
military integration, TIAs are most ap-
propriate when one or more commer-
cial firms (as defined at §37.1250) are to
be involved in the project.

(c) You are encouraged to make
awards to consortia (a consortium may
include one or more for-profit firms, as
well as State or local government
agencies, institutions of higher edu-
cation, or other nonprofit organiza-
tions). The reasons are that:

(1) When multiple performers are par-
ticipating as a consortium, they are
more equal partners in the research
performance than usually is the case
with a prime recipient and subawards.
All of them therefore are more likely
to be directly involved in developing
and revising plans for the research ef-
fort, reviewing technical progress, and
overseeing financial and other business
matters. That feature makes consortia
well suited to building new relation-
ships among performers in the defense
and commercial sectors of the tech-
nology and industrial base, a principal
objective for the use of TIAs.

(2) In addition, interactions among
the participants within a consortium
potentially provide a self-governance
mechanism. The potential for addi-
tional self-governance is particularly
good when a consortium includes mul-
tiple for-profit participants that nor-
mally are competitors within an indus-
try.

(d) TIAs also may be used for car-
rying out research performed by single
firms or multiple performers in prime
award-subaward relationships. In
awarding TIAs in those cases, however,
you should consider providing for
greater involvement of the program of-
ficial or a way to increase self-govern-
ance (e.g., a prime award with multiple
subawards arranged so as to give the
subrecipients more insight into and au-
thority and responsibility for pro-
grammatic and business aspects of the
overall project than they usually
have).

§387.215 What must I conclude about
the recipient’s commitment and
cost sharing?

(a) You should judge that the recipi-
ent has a strong commitment to and
self-interest in the success of the
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project. You should find evidence of
that commitment and interest in the
proposal, in the recipient’s manage-
ment plan, or through other means. A
recipient’s self-interest might be driv-
en, for example, by a research project’s
potential for fostering technology to be
incorporated into products and proc-
esses for the commercial marketplace.

(b) You must seek cost sharing. The
purpose of cost share is to ensure that
the recipient incurs real risk that gives
it a vested interest in the project’s suc-
cess; the willingness to commit to
meaningful cost sharing therefore is
one good indicator of a recipient’s self-
interest. The requirements are that:

(1) To the maximum extent prac-
ticable, the non-Federal parties car-
rying out a research project under a
TTA are to provide at least half of the
costs of the project. Obtaining this cost
sharing, to the maximum extent prac-
ticable, is a statutory condition for
any TIA under the authority of 10
U.S.C. 2371, and is a matter of DoD pol-
icy for all other TIAs.

(2) The parties must provide the cost
sharing from non-Federal resources
that are available to them unless there
is specific authority to use other Fed-
eral resources for that purpose (see
§37.530(%)).

(c) You may consider whether cost
sharing is impracticable in a given
case, unless there is a non-waivable,
statutory requirement for cost sharing
that applies to the particular program
under which the award is to be made.
Before deciding that cost sharing is im-
practicable, you should carefully con-
sider whether there are other factors
that demonstrate the recipient’s self-
interest in the success of the current
project.

§37.220 How involved should the Gov-
ernment program official be in the
project?

(a) TIAs are used to carry out cooper-
ative relationships between the Fed-
eral Government and the recipient,
which requires a greater level of in-
volvement of the Government program
official in the execution of the research
than the usual oversight of a research
grant or procurement contract. For ex-
ample, program officials will partici-
pate in recipients’ periodic reviews of

§37.225

research progress and will be substan-
tially involved with the recipients in
the resulting revisions of plans for fu-
ture effort. That increased pro-
grammatic involvement before and
during program execution with a TIA
can reduce the need for some Federal
financial requirements that are prob-
lematic for commercial firms.

(b) Some aspects of their involve-
ment require program officials to have
greater knowledge about and participa-
tion in business matters that tradition-
ally would be your exclusive responsi-
bility as the agreements officer. TIAs
therefore also require closer coopera-
tion between program officials and
you, as the one who decides business
matters.

§37.225 What judgment must I make
about the benefits of using a TIA?

Before deciding that a TIA is appro-
priate, you also must judge that using
a TIA could benefit defense research
objectives in ways that likely would
not happen if another type of assist-
ance instrument were used (e.g., a co-
operative agreement subject to all of
the requirements of 32 CFR part 34).
You, in conjunction with Government
program officials, must consider the
questions in paragraphs (a) through (d)
of this section, to help identify the
benefits that may justify using a TIA
and reducing some of the usual require-
ments. In accordance with §37.1030, you
will report your answers to these ques-
tions to help the DoD measure the De-
partment-wide benefits of using TIAs
and meet requirements to report to the
Congress. Note that you must give full
concise answers only to questions that
relate to the benefits that you perceive
for using the TIA, rather than another
type of funding instrument, for the
particular research project. A simple
“no” or ‘‘not applicable” is a sufficient
response for other questions. The ques-
tions are:

(a) Will the use of a TIA permit the
involvement in the research of any
commercial firms or business units of
firms that would not otherwise partici-
pate in the project? If so:

(1) What are the expected benefits of
those firms’ or divisions’ participation
(e.g., is there a specific technology that
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could be better, more readily available,
or less expensive)?

(2) Why would they not participate if
an instrument other than a TIA were
used? You should identify specific pro-
visions of the TIA or features of the
TIA award process that enable their
participation.

(b) Will the use of a TIA allow the
creation of new relationships among
participants at the prime or subtier
levels, among business units of the
same firm, or between non-Federal par-
ticipants and the Federal Government
that will help the DoD get better tech-
nology in the future? If so:

(1) Why do these new relationships
have the potential for helping the DoD
get technology in the future that is
better, more affordable, or more read-
ily available?

(2) Are there provisions of the TIA or
features of the TIA award process that
enable these relationships to form? If
so, you should be able to identify spe-
cifically what they are. If not, you
should be able to explain specifically
why you think that the relationships
could not be created if an assistance in-
strument other than a TIA were used.

(c) Will the use of a TIA allow firms
or business units of firms that tradi-
tionally accept Government awards to
use new business practices in the exe-
cution of the research that will help us
get better technology, help us get new
technology more quickly or less expen-
sively, or facilitate partnering with
commercial firms? If so:

(1) What specific benefits will the
DoD potentially get from the use of
these new practices? You should be
able to explain specifically why you
foresee a potential for those benefits.

(2) Are there provisions of the TIA or
features of the TIA award process that
enable the use of the new practices? If
s0, you should be able to identify those
provisions or features and explain why
you think that the practices could not
be used if the award were made using
an assistance instrument other than a
TIA.

(d) Are there any other benefits of
the use of a TIA that could help the
Department of Defense better meet its
objectives in carrying out the research
project? If so, you should be able to
identify specifically what they are,
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how they can help meet defense objec-
tives, what features of the TIA or
award process enable the DoD to real-
ize them, and why the benefits likely
would not be realized if an assistance
instrument other than a TIA were
used.

§37.230 May I use a TIA if a partici-
pant is to receive fee or profit?

In accordance with 32 CFR 22.205(b),
you may not use a TIA if any partici-
pant is to receive fee or profit. Note
that this policy extends to all per-
formers of the research project carried
out under the TIA, including any sub-
awards for substantive program per-
formance, but it does not preclude par-
ticipants’ or subrecipients’ payment of
reasonable fee or profit when making
purchases from suppliers of goods (e.g.,
supplies and equipment) or services
needed to carry out the research.

Subpart C—Expenditure-Based
and Fixed-Support  Tech-
nology Invesiment Agree-
ments

§37.300 What is the difference be-
tween an expenditure-based and
fixed-support TIA?

The fundamental difference between
an expenditure-based and fixed-support
TIA is that:

(a) For an expenditure-based TIA, the
amounts of interim payments or the
total amount ultimately paid to the re-
cipient are based on the amounts the
recipient expends on project costs. If a
recipient completes the project speci-
fied at the time of award before it ex-
pends all of the agreed-upon Federal
funding and recipient cost sharing, the
Federal Government may recover its
share of the unexpended balance of
funds or, by mutual agreement with
the recipient, amend the agreement to
expand the scope of the research
project. An expenditure-based TIA
therefore is analogous to a cost-type
procurement contract or grant.

(b) For a fixed-support TIA, the
amount of assistance established at the
time of award is not meant to be ad-
justed later if the research project is
carried out to completion. In that
sense, a fixed-support TIA is somewhat
analogous to a fixed-price procurement
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contract (although ‘‘price,”” a concept
appropriate to a procurement contract
for buying a good or service, is not ap-
propriate for a TIA or other assistance
instrument for stimulation or support
of a project).

§37.305 When may I use a fixed-sup-
port TIA?

You may use a fixed-support TIA if:

(a) The agreement is to support or
stimulate research with outcomes that
are well defined, observable, and
verifiable;

(b) You can reasonably estimate the
resources required to achieve those
outcomes well enough to ensure the de-
sired level of cost sharing (see example
in §37.560(b)); and

(c) Your TIA does not require a spe-
cific amount or percentage of recipient
cost sharing. In cases where the agree-
ment does require a specific amount or
percentage of cost sharing, a fixed-sup-
port TIA is not practicable because the
agreement has to specify cost prin-
ciples or standards for costs that may
be charged to the project; require the
recipient to track the costs of the
project; and provide access for audit to
allow verification of the recipient’s
compliance with the mandatory cost
sharing. You therefore must use an ex-
penditure-based TIA if you:

(1) Have a non-waivable requirement
(e.g., in statute) for a specific amount
or percentage of recipient cost sharing;
or

(2) Have otherwise elected to include
in the TIA a requirement for a specific
amount or percentage of cost sharing.

§37.310 When would I use an expendi-
ture-based TIA?

In general, you must use an expendi-
ture-based TIA under conditions other
than those described in §37.305. Rea-
sons for any exceptions to this general
rule must be documented in the award
file and must be consistent with the
policy in §37.230 that precludes pay-
ment of fee or profit to participants.

§37.315 What are the advantages of
using a fixed-support TIA?

In situations where the use of fixed-
support TIAs is permissible (see
§§37.305 and 37.310), their use may en-
courage some commercial firms’ par-

§37.410

ticipation in the research. With a
fixed-support TIA, you can eliminate
or reduce some post-award require-
ments that sometimes are cited as dis-
incentives for those firms to partici-
pate. For example, a fixed-support TIA
need not:

(a) Specify minimum standards for
the recipient’s financial management
system.

(b) Specify cost principles or stand-
ards stating the types of costs the re-
cipient may charge to the project.

(c) Provide for financial audits by
Federal auditors or independent public
accountants of the recipient’s books
and records.

(d) Set minimum standards for the
recipient’s purchasing system.

(e) Require the recipient to prepare
financial reports for submission to the
Federal Government.

Subpart D—Competition Phase

§37.400 Must I use competitive proce-
dures to award TIAs?

DoD policy is to award TIAs using
merit-based, competitive procedures,
as described in 32 CFR 22.315:

(a) In every case where required by
statute; and

(b) To the maximum extent prac-
ticable in all other cases.

§37.405 What must my announcement
or solicitation include?

Your announcement, to be considered
as part of a competitive procedure,
must include the basic information de-
scribed in 32 CFR 22.315(a). Additional
elements for you to consider in the
case of a program that may use TIAs
are described in §§37.410 through 37.420.

§37.410 Should my announcement or
solicitation state that TIAs may be
awarded?

Yes, once you consider the factors de-
scribed in subpart B of this part and
decide that TIAs are among the types
of instruments that you may award
pursuant to a solicitation, it is impor-
tant for you to state that fact in the
solicitation. You also should state that
TTAs are more flexible than traditional
Government funding instruments and
that provisions are negotiable in areas
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such as audits and intellectual prop-
erty rights that may cause concern for
commercial firms. Doing so should in-
crease the likelihood that commercial
firms will be willing to submit pro-
posals.

§37.415 Should I address cost sharing
in the announcement or solicita-
tion?

To help ensure a competitive process
that is fair and equitable to all poten-
tial proposers, you should state clearly
in the solicitation:

(a) That, to the maximum extent
practicable, the non-Federal parties
carrying out a research project under a
TTA are to provide at least half of the
costs of the project (see §37.215(b)).

(b) The types of cost sharing that are
acceptable;

(c) How any in-kind contributions
will be valued, in accordance with
§§37.530 through 37.555; and

(d) Whether you will give any consid-
eration to alternative approaches a
proposer may offer to demonstrate its
strong commitment to and self-interest
in the project’s success, in accordance
with §37.215.

§37.420 Should I tell proposers that
we will not disclose information
that they submit?

Your solicitation should tell poten-
tial proposers that:

(a) For all TIAs, information de-
scribed in paragraph (b) of this section
is exempt from disclosure requirements
of the Freedom of Information Act
(FOIA)(codified at b U.S.C. 552) for a pe-
riod of five years after the date on
which the DoD Component receives the
information from them.

(b) As provided in 10 U.S.C. 2371, dis-
closure is not required, and may not be
compelled, under FOIA during that pe-
riod if:

(1) A proposer submits the informa-
tion in a competitive or noncompeti-
tive process that could result in their
receiving a cooperative agreement for
basic, applied, or advanced research
under the authority of 10 U.S.C. 2358 or
any other type of transaction author-
ized by 10 U.S.C. 2371 (as explained in
appendix B to this part, that includes
all TIAs); and
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(2) The type of information is among
the following types that are exempt:

(i) Proposals, proposal abstracts, and
supporting documents; and

(ii) Business plans and technical in-
formation submitted on a confidential
basis.

(c) If proposers desire to protect busi-
ness plans and technical information
for five years from FOIA disclosure re-
quirements, they must mark them
with a legend identifying them as docu-
ments submitted on a confidential
basis. After the five-year period, infor-
mation may be protected for longer pe-
riods if it meets any of the criteria in
5 U.S.C. 552(b) (as implemented by the
DoD in subpart C of 32 CFR part 286)
for exemption from FOIA disclosure re-
quirements.

Subpart E—Pre-Award Business
Evaluation

§37.500 What must my pre-award busi-
ness evaluation address?

(a) You must determine the quali-
fication of the recipient, as described
in §§37.510 and 37.515.

(b) As the business expert working
with the program official, you also
must address the financial aspects of
the proposed agreement. You must:

(1) Determine that the total amount
of funding for the proposed effort is
reasonable, as addressed in §37.520.

(2) Assess the value and determine
the reasonableness of the recipient’s
proposed cost sharing contribution, as
discussed in §§37.525 through 37.555.

(3) If you are contemplating the use
of a fixed-support rather than expendi-
ture-based TIA, ensure that its use is
justified, as explained in §§37.560 and
37.565.

(4) Address issues of inconsistent cost
accounting by traditional Government
contractors, should they arise, as noted
in §37.570.

(5) Determine amounts for milestone
payments, if you use them, as dis-
cussed in §37.575.

§37.505 What resources are available
to assist me during the pre-award
business evaluation?

Administrative agreements officers
of the Defense Contract Management
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Agency and the Office of Naval Re-
search can share lessons learned from
administering other TIAs. Program of-
ficials can be a source of information
when you are determining the reason-
ableness of proposed funding (e.g., on
labor rates, as discussed in §37.520) or
establishing observable and verifiable
technical milestones for payments (see
§37.575). Auditors at the Defense Con-
tract Audit Agency can act in an advi-
sory capacity to help you determine
the reasonableness of proposed
amounts, including values of in-kind
contributions toward cost sharing.

RECIPIENT QUALIFICATION

§37.510 What are my responsibilities
for determining that a recipient is
qualified?

Prior to award of a TIA, your respon-
sibilities for determining that the re-
cipient is qualified are the same as
those of a grants officer who is award-
ing a grant or cooperative agreement.
Those responsibilities are described in
subpart D of 32 CFR part 22. When the
recipient is a consortium that is not
formally incorporated, you have the
additional responsibility described in
§37.515.

§37.515 Must I do anything additional
to determine the qualification of a
consortium?

(a) When the prospective recipient of
a TTIA is a consortium that is not for-
mally incorporated, your determina-
tion that the recipient meets the
standard at 32 CFR 22.415(a) requires
that you, in consultation with legal
counsel, review the management plan
in the consortium’s collaboration
agreement. The purpose of your review
is to ensure that the management plan
is sound and that it adequately ad-
dresses the elements necessary for an
effective working relationship among
the consortium members. An effective
working relationship is essential to in-
crease the research project’s chances of
success.

(b) The collaboration agreement,
commonly referred to as the articles of
collaboration, is the document that
sets out the rights and responsibilities
of each consortium member. It binds
the individual consortium members to-
gether, whereas the TIA binds the Gov-
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ernment and the consortium as a group
(or the Government and a consortium
member on behalf of the consortium, as
explained in §37.1015). The document
should discuss, among other things, the
consortium’s:

(1) Management structure.

(2) Method of making payments to
consortium members.

(3) Means of ensuring and overseeing
members’ efforts on the project.

(4) Provisions for members’ cost shar-
ing contributions.

(5) Provisions for ownership and
rights in intellectual property devel-
oped previously or under the agree-
ment.

TOTAL FUNDING

§37.520 What is my responsibility for
determining that the total project
funding is reasonable?

In cooperation with the program offi-
cial, you must assess the reasonable-
ness of the total estimated budget to
perform the research that will be sup-
ported by the agreement. Additional
guidance follows for:

(a) Labor. Much of the budget likely
will involve direct labor and associated
indirect costs, which may be rep-
resented together as a ‘‘loaded’ labor
rate. The program official is an essen-
tial advisor on reasonableness of the
overall level of effort and its composi-
tion by labor category. You also may
rely on your experience with other
awards as the basis for determining
reasonableness. If you have any unre-
solved questions, two of the ways that
you might find helpful in establishing
reasonableness are to:

(1) Consult the administrative agree-
ments officers or auditors identified in
§37.505.

(2) Compare loaded labor rates of for-
profit firms that do not have expendi-
ture-based Federal procurement con-
tracts or assistance awards with a
standard or average for the particular
industry. Note that the program offi-
cial may have knowledge about cus-
tomary levels of direct labor charges in
the particular industry that is in-
volved. You may be able to compare as-
sociated indirect charges with Govern-
ment-approved indirect cost rates that
exist for many nonprofit and for-profit
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organizations that have Federal pro-
curement contracts or assistance
awards (note the requirement in §37.630
for a for-profit participant to use Fed-
erally approved provisional indirect
cost rates, if it has them).

(b) Real property and equipment. In al-
most all cases, the project costs may
include only depreciation or use
charges for real property and equip-
ment of for-profit participants, in ac-
cordance with §37.685. Remember that
the budget for an expenditure-based
TIA may not include depreciation of a
participant’s property as a direct cost
of the project if that participant’s
practice is to charge the depreciation
of that type of property as an indirect
cost, as many organizations do.

COST SHARING

§37.525 What is my responsibility for
determining the value and reason-
ableness of the recipient’s cost shar-
ing contribution?

You must:

(a) Determine that the recipient’s
cost sharing contributions meet the
criteria for cost sharing and determine
values for them, in accordance with
§§37.530 through 37.555. In doing so, you
must:

(1) Ensure that there are affirmative
statements from any third parties
identified as sources of cash contribu-
tions.

(2) Include in the award file an eval-
uation that documents how you deter-
mined the values of the recipient’s con-
tributions to the funding of the
project.

(b) Judge that the recipient’s cost
sharing contribution, as a percentage
of the total budget, is reasonable. To
the maximum extent practicable, the
recipient must provide at least half of
the costs of the project, in accordance
with §37.215.

§37.530 What criteria do I use in de-
ciding whether to accept a recipi-
ent’s cost sharing?

You may accept any cash or in-kind
contributions that meet all of the fol-
lowing criteria:

(a) In your judgment, they represent
meaningful cost sharing that dem-
onstrates the recipient’s commitment
to the success of the research project.
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Cash contributions clearly dem-
onstrate commitment and they are
strongly preferred over in-kind con-
tributions.

(b) They are necessary and reason-
able for accomplishment of the re-
search project’s objectives.

(c) They are costs that may be
charged to the project under §37.625
and §37.635, as applicable to the partici-
pant making the contribution.

(d) They are verifiable from the re-
cipient’s records.

(e) They are not included as cost
sharing contributions for any other
Federal award.

(f) They are not paid by the Federal
Government under another award, ex-
cept:

(1) Costs that are authorized by Fed-
eral statute to be used for cost sharing;
or

(2) Independent research and develop-
ment (IR&D) costs, as described at 32
CFR 34.13(a)(b)(ii), that meet all of the
criteria in paragraphs (a) through (e) of
this section. IR&D is acceptable as cost
sharing, even though it may be reim-
bursed by the Government through
other awards. It is standard business
practice for all for-profit firms, includ-
ing commercial firms, to recover their
research and development (R&D) costs
(which for Federal procurement con-
tracts is recovered as IR&D) through
prices charged to their customers.
Thus, the cost principles at 48 CFR
part 31 allow a for-profit firm that has
expenditure-based, Federal procure-
ment contracts to recover through
those procurement contracts the allo-
cable portion of its R&D costs associ-
ated with a technology investment
agreement.

§37.535 How do I value cost sharing
related to real property or equip-
ment?

You rarely should accept values for
cost sharing contributions of real prop-
erty or equipment that are in excess of
depreciation or reasonable use charges,
as discussed in §37.685 for for-profit
participants. You may accept the full
value of a donated capital asset if the
real property or equipment is to be
dedicated to the project and you expect
that it will have a fair market value
that is less than $5,000 at the project’s
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end. In those cases, you should value
the donation at the lesser of:

(a) The value of the property as
shown in the recipient’s accounting
records (i.e., purchase price less accu-
mulated depreciation); or

(b) The current fair market value.
You may accept the use of any reason-
able basis for determining the fair mar-
ket value of the property. If there is a
justification to do so, you may accept
the current fair market value even if it
exceeds the value in the recipient’s
records.

§37.540 May I accept fully depreciated
real property or equipment as cost
sharing?

You should limit the value of any
contribution of a fully depreciated
asset to a reasonable use charge. In de-
termining what is reasonable, you
must consider:

(a) The original cost of the asset;

(b) Its estimated remaining useful
life at the time of your negotiations;

(c) The effect of any increased main-
tenance charges or decreased perform-
ance due to age; and

(d) The amount of depreciation that
the participant previously charged to
Federal awards.

§37.545 May I accept costs of prior re-
search as cost sharing?

No, you may not count any partici-
pant’s costs of prior research as a cost
sharing contribution. Only the addi-
tional resources that the recipient will
provide to carry out the -current
project (which may include pre-award
costs for the current project, as de-
scribed in §37.830) are to be counted.

§37.550 May I accept intellectual prop-
erty as cost sharing?

(a) In most instances, you should not
count costs of patents and other intel-
lectual property (e.g., copyrighted ma-
terial, including software) as cost shar-
ing, because:

(1) It is difficult to assign values to
these intangible contributions;

(2) Their value usually is a mani-
festation of prior research costs, which
are not allowed as cost share under
§37.545; and

(3) Contributions of intellectual prop-
erty rights generally do not represent

§37.560

the same cost of lost opportunity to a
recipient as contributions of cash or
tangible assets. The purpose of cost
share is to ensure that the recipient in-
curs real risk that gives it a vested in-
terest in the project’s success.

(b) You may include costs associated
with intellectual property if the costs
are based on sound estimates of market
value of the contribution. For example,
a for-profit firm may offer the use of
commercially available software for
which there is an established license
fee for use of the product. The costs of
the development of the software would
not be a reasonable basis for valuing
its use.

§387.555 How do I value a recipient’s
other contributions?

For types of participant contribu-
tions other than those addressed in
§§37.535 through 37.550, the general rule
is that you are to value each contribu-
tion consistently with the cost prin-
ciples or standards in §37.6256 and
§37.635 that apply to the participant
making the contribution. When valuing
services and property donated by par-
ties other than the participants, you
may use as guidance the provisions of
32 CFR 34.13(b)(2) through (5).

FIXED-SUPPORT OR EXPENDITURE-BASED
APPROACH

§37.560 Must I be able to estimate
project expenditures precisely in
order to justify use of a fixed-sup-
port TIA?

(a) To use a fixed-support TIA, rather
than an expenditure-based TIA, you
must have confidence in your estimate
of the expenditures required to achieve
well-defined outcomes. Therefore, you
must work carefully with program offi-
cials to select outcomes that, when the
recipient achieves them, are reliable
indicators of the amount of effort the
recipient expended. However, your esti-
mate of the required expenditures need
not be a precise dollar amount, as illus-
trated by the example in paragraph (b)
of this section, if:

(1) The recipient is contributing a
substantial share of the costs of
achieving the outcomes, which must
meet the criteria in §37.305(a); and

(2) You are confident that the costs
of achieving the outcomes will be at
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least a minimum amount that you can
specify and the recipient is willing to
accept the possibility that its cost
sharing percentage ultimately will be
higher if the costs exceed that min-
imum amount.

(b) To illustrate the approach, con-
sider a project for which you are con-
fident that the recipient will have to
expend at least $800,000 to achieve the
specified outcomes. You must deter-
mine, in conjunction with program of-
ficials, the minimum level of recipient
cost sharing that you want to nego-
tiate, based on the circumstances, to
demonstrate the recipient’s commit-
ment to the success of the project. For
purposes of this illustration, let that
minimum recipient cost sharing be 40%
of the total project costs. In that case,
the Federal share should be no more
than 60% and you could set a fixed
level of Federal support at $480,000 (60%
of $800,000). With that fixed level of
Federal support, the recipient would be
responsible for the balance of the costs
needed to complete the project.

(c) Note, however, that the level of
recipient cost sharing you negotiate is
to be based solely on the level needed
to demonstrate the recipient’s commit-
ment. You may not use a shortage of
Federal Government funding for the
program as a reason to try to persuade
a recipient to accept a fixed-support
TIA, rather than an expenditure-based
instrument, or to accept responsibility
for a greater share of the total project
costs than it otherwise is willing to
offer. If you lack sufficient funding to
provide an appropriate Federal Govern-
ment share for the entire project, you
instead should rescope the effort cov-
ered by the agreement to match the
available funding.

§37.565 May I use a hybrid instrument
that provides fixed support for only
a portion of a project?

Yes, for a research project that is to
be carried out by a number of partici-
pants, you may award a TIA that pro-
vides for some participants to perform
under fixed-support arrangements and
others to perform under expenditure-
based arrangements. This approach
may be useful, for example, if a com-
mercial firm that is a participant will
not accept an agreement with all of the
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post-award requirements of an expendi-
ture-based award. Before using a fixed-
support arrangement for that firm’s
portion of the project, you must judge
that it meets the criteria in §37.305.

ACCOUNTING, PAYMENTS, AND RECOVERY
OF FUNDS

§37.570 What must I do if a CAS-cov-
ered participant accounts dif-
ferently for its own and the Federal
Government shares of project costs?

(a) If a participant has Federal pro-
curement contracts that are subject to
the Cost Accounting Standards (CAS)
in part 30 of the Federal Acquisition
Regulation (FAR) and the associated
FAR Appendix (48 CFR part 30 and 48
CFR 9903.201-1, respectively), you must
alert the participant during the pre-
award negotiations to the potential for
a CAS violation, as well as the cog-
nizant administrative contracting offi-
cer (ACO) for the participant’s procure-
ment contracts, if you learn that the
participant plans to account dif-
ferently for its own share and the Fed-
eral Government’s share of project
costs under the TIA. This may arise,
for example, if a for-profit firm or
other organization subject to the FAR
cost principles in 48 CFR parts 31 and
231 proposes to charge:

(1) Its share of project costs as inde-
pendent research and development
(IR&D) costs to enable recovery of the
costs through Federal Government pro-
curement contracts, as allowed under
the FAR cost principles; and

(2) The Federal Government’s share
to the project, rather than as IR&D
costs.

(b) The reason for alerting the partic-
ipant and the ACO is that the incon-
sistent charging of the two shares
could cause a noncompliance with Cost
Accounting Standard (CAS) 402. Non-
compliance with CAS 402 is a potential
issue only for a participant that has
CAS-covered Federal procurement con-
tracts (note that CAS requirements do
not apply to a for-profit participant’s
TIAS).

(¢c) For for-profit participants with
CAS-covered procurement contracts,
the cognizant ACO in most cases will
be an individual within the Defense
Contract Management Agency (DCMA).
You can identify a cognizant ACO at
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the DCMA by querying the contract ad-
ministration team locator that
matches contractors with their ACOs
(currently on the World Wide Web at
hitp://alerts.demdw.dema.mil/support, a
site that also can be accessed through
the DCMA home page at hitp:/
www.dema.mil).

§37.575 What are my responsibilities
for determining milestone payment
amounts?

(a) If you select the milestone pay-
ment method (see §37.805), you must as-
sess the reasonableness of the esti-
mated amount for reaching each mile-
stone. This assessment enables you to
set the amount of each milestone pay-
ment to approximate the Federal share
of the anticipated resource needs for
carrying out that phase of the research
effort.

(b) The Federal share at each mile-
stone need not be the same as the Fed-
eral share of the total project. For ex-
ample, you might deliberately set pay-
ment amounts with a larger Federal
share for early milestones if a project
involves a start-up company with lim-
ited resources.

(c) For an expenditure-based TIA, if
you have minimum percentages that
you want the recipient’s cost sharing
to be at the milestones, you should in-
dicate those percentages in the agree-
ment or in separate instructions to the
post-award administrative agreements
officer. That will help the administra-
tive agreements officer decide when a
project’s expenditures have fallen too
far below the original projections, re-
quiring adjustments of future mile-
stone payment amounts (see
§37.1105(c)).

(d) For fixed-support TIAs, the mile-
stone payments should be associated
with the well-defined, observable and
verifiable technical outcomes (e.g.,
demonstrations, tests, or data anal-
ysis) that you establish for the project
in accordance with §§37.305(a) and
37.560(a).

§37.580 What is recovery of funds and
when should I consider including it
in my TIA?

(a) Recovery of funds refers to the
use of the authority in 10 U.S.C. 2371 to
include a provision in certain types of

§37.600

agreements, including TIAs, that re-
quire a recipient to make payments to
the Department of Defense or another
Federal agency as a condition of the
agreement. Recovery of funds is a good
tool in the right circumstances, at the
discretion of the agreements officer
and the awarding organization, but its
purpose is not to augment program
budgets. It may be used to recover
funds provided to a recipient through a
TTA or another Federal procurement or
assistance instrument, and the recov-
ery should not exceed the amounts pro-
vided. Recovery of funds is distinct
from program income, as described in
§37.835.

(b) In accordance with 10 U.S.C. 2371,
as implemented by policy guidance
from the Office of the Under Secretary
of Defense (Comptroller), the payment
amounts may be credited to an existing
account of the Department of Defense
and used for the same program pur-
poses as other funds in that account.

(c) Before you use the authority to
include a provision for recovery of
funds, note that 10 U.S.C. 2371 requires
you to judge that it would not be fea-
sible or appropriate to use for the re-
search project a standard grant or co-
operative agreement (in this instance,
a ‘‘standard cooperative agreement”’
means a cooperative agreement with-
out a provision for recovery of funds).
You satisfy that 10 U.S.C. 2371 require-
ment when you judge that execution of
the research project warrants inclusion
of a provision for recovery of funds.

Subpart F—Award Terms Affecting
Participants’ Financial, Prop-
erty, and Purchasing Systems

§37.600 Which administrative matters
are covered in this subpart?

This subpart addresses ‘‘systemic”
administrative matters that place re-
quirements on the operation of a par-
ticipant’s financial management, prop-
erty management, or purchasing sys-
tem. Each participant’s systems are or-
ganization-wide and do not vary with
each agreement. Therefore, all TIAs
should address systemic requirements
in a uniform way for each type of par-
ticipant organization.
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§37.605 What is the general policy on
participants’ financial, property,
and purchasing systems?

The general policy for expenditure-
based TIAs is to avoid requirements
that would force participants to use
different financial management, prop-
erty management, and purchasing sys-
tems than they currently use for:

(a) Expenditure-based Federal pro-
curement contracts and assistance
awards in general, if they receive them;
or

(b) Commercial business, if they have
no expenditure-based Federal procure-
ment contracts and assistance awards.

§37.610 Must I tell participants what
requirements they are to flow down
for subrecipients’ systems?

If it is an expenditure-based award,
your TTIA must require participants to
flow down the same financial manage-
ment, property management, and pur-
chasing systems requirements to a sub-
recipient that would apply if the sub-
recipient were a participant. For exam-
ple, a for-profit participant would flow
down to a university subrecipient the
requirements that apply to a univer-
sity participant. Note that this policy
applies to subawards for substantive
performance of portions of the research
project supported by the TIA, and not
to participants’ purchases of goods or
services needed to carry out the re-
search.

FINANCIAL MATTERS

§37.615 What standards do I include
for financial systems of for-profit
firms?

(a) To avoid causing needless changes
in participants’ financial management
systems, your expenditure-based TIAs
will make for-profit participants that
currently perform under other expendi-
ture-based Federal procurement con-
tracts or assistance awards subject to
the same standards for financial man-
agement systems that apply to those
other awards. Therefore, if a for-profit
participant has expenditure-based DoD
assistance awards other than TIAs,
your TIAs are to apply the standards in
32 CFR 34.11. You may grant an excep-
tion and allow a for-profit participant
that has other expenditure-based Fed-
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eral Government awards to use an al-
ternative set of standards that meets
the minimum criteria in paragraph (b)
of this section, if there is a compelling
programmatic or business reason to do
so. For each case in which you grant an
exception, you must document the rea-
son in the award file.

(b) For an expenditure-based TIA,
you are to allow and encourage each
for-profit participant that does not
currently perform under expenditure-
based Federal procurement contracts
or assistance awards (other than TIAS)
to use its existing financial manage-
ment system as long as the system, as
a minimum:

(1) Complies with Generally Accepted
Accounting Principles.

(2) Effectively controls all project
funds, including Federal funds and any
required cost share. The system must
have complete, accurate, and current
records that document the sources of
funds and the purposes for which they
are disbursed. It also must have proce-
dures for ensuring that project funds
are used only for purposes permitted by
the agreement (see §37.625).

(3) Includes, if advance payments are
authorized under §37.805, procedures to
minimize the time elapsing between
the payment of funds by the Govern-
ment and the firm’s disbursement of
the funds for program purposes.

§37.620 What financial management
standards do I include for nonprofit
participants?

So as not to force system changes for
any State, local government, institu-
tion of higher education, or other non-
profit organization, your expenditure-
based TIA’s requirements for the finan-
cial management system of any non-
profit participant are the same as
those that apply to the participant’s
other Federal assistance awards. Spe-
cifically, the requirements are those
in:
(a) 32 CFR 33.20 for State and local
governments; and

(b) 32 CFR 32.21(b) for other nonprofit
organizations, with the exception of
Government-owned, contractor-oper-
ated (GOCO) facilities and Federally
Funded Research and Development
Centers (FFRDCs) that are excepted
from the definition of ‘‘recipient’ in 32
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CFR part 32. Although it should occur
infrequently, if a nonprofit GOCO or
FFRDC is a participant, you must
specify appropriate standards that con-
form as much as practicable with re-
quirements in that participant’s other
Federal awards.

§37.625 What cost principles or stand-
ards do I require for for-profit par-
ticipants?

(a) So as not to require any firm to
needlessly change its cost-accounting
system, your expenditure-based TIAs
are to apply the Government cost prin-
ciples in 48 CFR parts 31 and 231 to for-
profit participants that currently per-
form under expenditure-based Federal
procurement contracts or assistance
awards (other than TIAs) and therefore
have existing systems for identifying
allowable costs under those principles.
If there are programmatic or business
reasons to do otherwise, you may grant
an exception from this requirement
and use alternative standards as long
as the alternative satisfies the condi-
tions described in paragraph (b) of this
section; if you do so, you must docu-
ment the reasons in your award file.

(b) For other for-profit participants,
you may establish alternative stand-
ards in the agreement as long as that
alternative provides, as a minimum,
that Federal funds and funds counted
as recipients’ cost sharing will be used
only for costs that:

(1) A reasonable and prudent person
would incur in carrying out the re-
search project contemplated by the
agreement. Generally, elements of cost
that appropriately are charged are
those identified with research and de-
velopment activities under the Gen-
erally Accepted Accounting Principles
(see Statement of Financial Account-
ing Standards Number 2, ‘‘Accounting
for Research and Development Costs,”
October 19741). Moreover, costs must be
allocated to DoD and other projects in
accordance with the relative benefits
the projects receive. Costs charged to
DoD projects must be given consistent

1Copies may be obtained from the Finan-
cial Accounting Standards Board (FASB), 401
Merritt 7, P.O. Box 5116, Norwalk, CT 06856—
5116. Information about ordering also may be
found at the Internet site http:/www.fasb.org
or by telephoning the FASB at (800) 748-0659.
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treatment with costs allocated to the
participants’ other research and devel-
opment activities (e.g., activities sup-
ported by the participants themselves
or by non-Federal sponsors).

(2) Are consistent with the purposes
stated in the governing Congressional
authorizations and appropriations. You
are responsible for ensuring that provi-
sions in the award document address
any requirements that result from au-
thorizations and appropriations.

§37.630 Must I require a for-profit
firm to use Federally approved in-
direct cost rates?

In accordance with the general policy
in §37.605, you must require a for-profit
participant that has Federally ap-
proved indirect cost rates for its Fed-
eral procurement contracts to use
those rates to accumulate and report
costs under an expenditure-based TIA.
This includes both provisional and
final rates that are approved up until
the time that the TIA is closed out.
You may grant an exception from this
requirement if there are programmatic
or business reasons to do otherwise
(e.g., the participant offers you a lower
rate). If you grant an exception, the
participant must accumulate and re-
port the costs using an accounting sys-
tem and practices that it uses for other
customers (e.g., its commercial cus-
tomers). Also, you must document the
reason for the exception in your award
file.

§37.635 What cost principles do I re-
quire a nonprofit participant to
use?

So as not to force financial system
changes for any nonprofit participant,
your expenditure-based TIA will pro-
vide that costs to be charged to the re-
search project by any nonprofit partici-
pant must be determined to be allow-
able in accordance with:

(a) OMB Circular A-87,2 if the partici-
pant is a State or local governmental
organization.

2Electronic copies may be obtained at

Internet site http:/www.whitehouse.gov/OMB.
For paper copies, contact the Office of Man-
agement and Budget, EOP Publications, 725
17th St. NW., New Executive Office Building,
Washington, DC 20503.
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(b) OMB Circular A-21,3 if the partici-
pant is an institution of higher edu-
cation.

(c) 45 CFR part 74, appendix E, if the
participant is a hospital.

(d) OMB Circular A-122, if the partici-
pant is any other type of nonprofit or-
ganization (the cost principles in 48
CFR parts 31 and 231 are to be used by
any nonprofit organization that is
identified in Circular A-122 as being
subject to those cost principles).

§37.640 Must I include a provision for
audits of for-profit participants?

If your TIA is an expenditure-based
award, you must include in it an audit
provision that addresses, for each for-
profit participant:

(a) Whether the for-profit participant
must have periodic audits, in addition
to any award-specific audits, as de-
scribed in §37.645. Note that the DCAA
or the Office of the Inspector General,
DoD (OIG, DoD), can provide advice on
the types and scope of audits that may
be needed in various circumstances.

(b) Whether the DCAA or an inde-
pendent public accountant (IPA) will
perform required audits, as discussed in
§37.650.

(c) How frequently any periodic au-
dits are to be performed, addressed in
§37.655.

(d) Other matters described in
§37.660, such as audit coverage, allow-
ability of audit costs, auditing stand-
ards, and remedies for noncompliance.

§37.645 Must I require periodic audits,
as well as award-specific audits, of
for-profit participants?

You need to consider requirements
for both periodic audits and award-spe-
cific audits (as defined in §37.13256 and
§37.1235, respectively). The way that
your expenditure-based TIA addresses
the two types of audits will vary, de-
pending upon the type of for-profit par-
ticipant.

(a) For for-profit participants that
are audited by the DCAA or other Fed-
eral auditors, as described in §§37.650(b)
and 37.655, you need not add specific re-
quirements for periodic audits because
the Federal audits should be sufficient
to address whatever may be needed.

3See footnote 2 to §37.635(a).
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Your inclusion in the TIA of the stand-
ard access-to-records provision for
those for-profit participants, as dis-
cussed in §37.915(a), gives the necessary
access in the event that you or admin-
istrative agreements officers later need
to request audits to address award-spe-
cific issues that arise.

(b) For each other for-profit partici-
pant, you:

(1) Should require that the partici-
pant have an independent auditor (i.e.,
the DCAA or an independent public ac-
countant) conduct periodic audits of its
systems if it expends $500,000 or more
per year in TIAs and other Federal as-
sistance awards. A prime reason for in-
cluding this requirement is that the
Federal Government, for an expendi-
ture-based award, necessarily relies on
amounts reported by the participant’s
systems when it sets payment amounts
or adjusts performance outcomes. The
periodic audit provides some assurance
that the reported amounts are reliable.

(2) Must ensure that the award pro-
vides an independent auditor the access
needed for award-specific audits, to be
performed at the request of the cog-
nizant administrative agreements offi-
cer if issues arise that require audit
support. However, consistent with the
government-wide policies on single au-
dits that apply to nonprofit partici-
pants (see §37.665), you should rely on
periodic audits to the maximum extent
possible to resolve any award-specific
issues.

§37.650 Who must I identify as the
auditor for a for-profit participant?

The auditor that you will identify in
the expenditure-based TIA to perform
periodic and award-specific audits of a
for-profit participant depends on the
circumstances, as follows:

(a) You may provide that an IPA will
be the auditor for a for-profit partici-
pant that does not meet the criteria in
paragraph (b) of this section, but only
if the participant will not agree to give
the DCAA access to the necessary
books and records for audit purposes.
Note that the allocable portion of the
costs of the IPA’s audit may be reim-
bursable under the TIA, as described in
§37.660(b). The IPA should be the one
that the participant uses to perform
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other audits (e.g., of its financial state-
ment), to minimize added burdens and
costs. You must document in the award
file the participant’s unwillingness to
give the DCAA access. The DCAA is to
be the auditor if the participant grants
the necessary access.

(b) Except as provided in paragraph
(c) of this section, you must identify
the DCAA as the auditor for any for-
profit participant that is subject to
DCAA audits because it is currently
performing under a Federal award that
is subject to the:

(1) Cost principles in 48 CFR part 31
of the Federal Acquisition Regulation
(FAR) and 48 CFR part 231 of the De-
fense FAR Supplement; or

(2) Cost Accounting Standards in 48
CFR chapter 99.

(c) If there are programmatic or busi-
ness reasons that justify the use of an
auditor other than the DCAA for a for-
profit participant that meets the cri-
teria in paragraph (b) of this section,
you may provide that an IPA will be
the auditor for that participant if you
obtain prior approval from the Office of
the Inspector General, DoD. You must
submit requests for prior approval to
the Assistant Inspector General (Audit-
ing), 400 Army-Navy Drive, Arlington,
VA 22202. Your request must include
the name and address of the business
unit(s) for which IPAs will be used. It
also must explain why you judge that
the participant will not give the DCAA
the necessary access to records for
audit purposes (e.g., you may submit a
statement to that effect from the par-
ticipant). The OIG, DoD, will respond
within five working days of receiving
the request for prior approval, either
by notifying you of the decision (ap-
proval or disapproval) or giving you a
date by which they will notify you of
the decision.

§37.655 Must I specify the frequency
of TPAs’ periodic audits of for-profit
participants?

If your expenditure-based TIA pro-
vides for periodic audits of a for-profit
participant by an IPA, you must speci-
fy the frequency for those audits. You
should consider having an audit per-
formed during the first year of the
award, when the participant has its
IPA do its next financial statement

§37.660

audit, unless the participant already
had a systems audit due to other Fed-
eral awards within the past two years.
The frequency thereafter may vary de-
pending upon the dollars the partici-
pant is expending annually under the
award, but it is not unreasonable to re-
quire an updated audit every two to
three years to reverify that the partici-
pant’s systems are reliable (the audit
then would cover the two or three-year
period between audits). The DCAA is a
source of advice on audit frequencies if
your TIA provides for audits by IPAs.

§37.660 What else must I specify con-
cerning audits of for-profit partici-
pants by IPAs?

If your expenditure-based TIA pro-
vides for audits of a for-profit partici-
pant by an IPA, you also must specify:

(a) What periodic audits are to cover.
It is important that you specify audit
coverage that is only as broad as need-
ed to provide reasonable assurance of
the participant’s compliance with
award terms that have a direct and ma-
terial effect on the research project.
Appendix C to this part provides guid-
ance to for-profit participants and
their IPAs that you may use for this
purpose. The DCAA and the OIG, DoD,
also can provide advice to help you set
appropriate limits on audit objectives
and scope.

(b) Who will pay for periodic and
award-specific audits. The allocable
portion of the costs of any audits by
IPAs may be reimbursable under the
TIA. The costs may be direct charges
or allocated indirect costs, consistent
with the participant’s accounting sys-
tem and practices.

(¢c) The auditing standards that the
IPA will use. Unless you receive prior
approval from the OIG, DoD, to do oth-
erwise, you must provide that the IPA
will perform the audits in accordance
with the Generally Accepted Govern-
ment Auditing Standards.4

(d) The available remedies for non-
compliance. The agreement must pro-
vide that the participant may not

4The electronic document may be accessed

at www.gao.gov. Printed copies may be pur-
chased from the U.S. Government Printing
Office; for ordering information, call (202)
512-1800 or access the Internet site at
WWW.gPo.gov.
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charge costs to the award for any audit
that the agreements officer, with the
advice of the OIG, DoD, determines was
not performed in accordance with the
Generally Accepted Government Audit-
ing Standards or other terms of the
agreement. It also must provide that
the Government has the right to re-
quire the participant to have the IPA
take corrective action and, if correc-
tive action is not taken, that the
agreements officer has recourse to any
of the remedies for noncompliance
identified in 32 CFR 34.52(a).

(e) The remedy if it later is found
that the participant, at the time it en-
tered into the TIA, was performing on
a procurement contract or other Fed-
eral award subject to the Cost Ac-
counting Standards at 48 CFR part 30
and the cost principles at 48 CFR part
31. Unless the OIG, DoD, approves an
exception (see §37.650(c)), the TIA’s
terms must provide that the DCAA will
perform the audits for the agreement if
it later is found that the participant,
at the time the TIA was awarded, was
performing under awards described in
§37.650(b) that gave the DCAA audit ac-
cess to the participant’s books and
records.

(f) Where the IPA is to send audit re-
ports. The agreement must provide
that the IPA is to submit audit reports
to the administrative agreements offi-
cer and the OIG, DoD. It also must re-
quire that the IPA report instances of
fraud directly to the OIG, DoD.

(g) The retention period for the IPA’s
working papers. You must specify that
the IPA is to retain working papers for
a period of at least three years after
the final payment, unless the working
papers relate to an audit whose find-
ings are not fully resolved within that
period or to an unresolved claim or dis-
pute (in which case, the IPA must keep
the working papers until the matter is
resolved and final action taken).

(h) Who will have access to the IPA’s
working papers. The agreement must
provide for Government access to
working papers.

§37.665 Must I require nonprofit par-
ticipants to have periodic audits?
Yes, expenditure-based TIAs are as-
sistance instruments subject to the
Single Audit Act (31 U.S.C. 7501-7507),
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so nonprofit participants are subject to
their usual requirements under that
Act and OMB Circular A-133.5 Specifi-
cally, the requirements are those in:

(a) 32 CFR 33.26 for State and local
governments; and

(b) 32 CFR 32.26 for other nonprofit
organizations. Note that those require-
ments also are appropriate for Govern-
ment-owned, contractor-operated
(GOCO) facilities and Federally Funded
Research and Development Centers
(FFRDCs) that are excluded from the
definition of ‘‘recipient’’ in 32 CFR part
32, Dbecause nonprofit GOCOs and
FFRDCs are subject to the Single
Audit Act.

§37.670 Must I require participants to
flow down audit requirements to
subrecipients?

(a) Yes, in accordance with §37.610,
your expenditure-based TIA must re-
quire participants to flow down the
same audit requirements to a sub-
recipient that would apply if the sub-
recipient were a participant.

(b) For example, a for-profit partici-
pant that is audited by the DCAA:

(1) Would flow down to a university
subrecipient the Single Audit Act re-
quirements that apply to a university
participant.

(2) Could enter into a subaward al-
lowing a for-profit participant, under
the circumstances described in
§37.650(a), to use an IPA to do its au-
dits.

(c) This policy applies to subawards
for substantive performance of portions
of the research project supported by
the TIA, and not to participants’ pur-
chases of goods or services needed to
carry out the research.

§87.675 Must I report when I enter
into a TIA allowing a for-profit firm
to use an IPA?

Yes, you must include that informa-
tion with the data you provide for your
DoD Component’s annual submission
to the Defense Technical Information
Center (DTIC), as provided in
§37.1030(c).

5See footnote 2 to §37.635(a).
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§37.680 Must I require a participant to
report when it enters into a
subaward allowing a for-profit firm
to use an IPA?

Yes, your expenditure-based TIA
must require participants to report to
you when they enter into any subaward
allowing a for-profit subawardee to use
an IPA, as described in §37.670(b)(2).
You must provide that information
about the new subaward under the TIA
for your DoD Component’s annual sub-
mission to the DTIC, even though the
TIA may have been reported in a prior
year and does not itself have to be re-
ported again.

PROPERTY

§37.685 May I allow for-profit firms to
purchase real property and equip-
ment with project funds?

(a) With the two exceptions described
in paragraph (b) of this section, you
must require a for-profit firm to pur-
chase real property or equipment with
its own funds that are separate from
the research project. You should allow
the firm to charge to an expenditure-
based TIA only depreciation or use
charges for real property or equipment
(and your cost estimate for a fixed-sup-
port TIA only would include those
costs). Note that the firm must charge
depreciation consistently with its
usual accounting practice. Many firms
treat depreciation as an indirect cost.
Any firm that usually charges depre-
ciation indirectly for a particular type
of property must not charge deprecia-
tion for that property as a direct cost
to the TIA.

(b) In two situations, you may grant
an exception and allow a for-profit firm
to use project funds, which includes
both the Federal Government and re-
cipient shares, to purchase real prop-
erty or equipment (i.e., to charge to the
project the full acquisition cost of the
property). The two circumstances,
which should be infrequent for equip-
ment and extremely rare for real prop-
erty, are those in which you either:

(1) Judge that the real property or
equipment will be dedicated to the
project and have a current fair market
value that is less than $5,000 by the
time the project ends; or

§37.690

(2) Give prior approval for the firm to
include the full acquisition cost of the
real property or equipment as part of
the cost of the project (see §37.535).

(c) If you grant an exception in either
of the circumstances described in para-
graphs (b)(1) and (2) of this section, you
must make the real property or equip-
ment subject to the property manage-
ment standards in 32 CFR 34.21(b)
through (d). As provided in those
standards, the title to the real prop-
erty or equipment will vest condi-
tionally in the for-profit firm upon ac-
quisition. Your TIA, whether it is a
fixed-support or expenditure-based
award, must specify that any item of
equipment that has a fair market value
of $5,000 or more at the conclusion of
the project also will be subject to the
disposition process in 32 CFR 34.21(e),
whereby the Federal Government will
recover its interest in the property at
that time.

§37.690 How are mnonprofit partici-
pants to manage real property and
equipment?

For nonprofit participants, your
TIA’s requirements for vesting of title,
use, management, and disposition of
real property or equipment acquired
under the award are the same as those
that apply to the participant’s other
Federal assistance awards. Specifi-
cally, the requirements are those in:

(a) 32 CFR 33.31 and 33.32, for partici-
pants that are States and local govern-
mental organizations.

(b) 32 CFR 32.32 and 32.33, for other
nonprofit participants, with the excep-
tion of nonprofit GOCOs and FFRDCs
that are exempted from the definition
of ‘“‘recipient” in 32 CFR part 32. Al-
though it should occur infrequently, if
a nonprofit GOCO or FFRDC is a par-
ticipant, you must specify appropriate
standards that conform as much as
practicable with requirements in that
participant’s other Federal awards.
Note also that:

(1) If the TIA is a cooperative agree-
ment (see appendix B to this part), 31
U.S.C. 6306 provides authority to vest
title to tangible personal property in a
nonprofit institution of higher edu-
cation or in a nonprofit organization
whose primary purpose is conducting
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scientific research, without further ob-
ligation to the Federal Government;
and

(2) Your TIA therefore must specify
any conditions on the vesting of title
to real property or equipment acquired
by any such nonprofit participant, or
the title will vest in the participant
without further obligation to the Fed-
eral Government, as specified in 32
CFR 32.33(b)(3).

§37.695 What are the requirements for
Federally owned property?

If you provide Federally owned prop-
erty to any participant for the per-
formance of research under a TIA, you
must require that participant to ac-
count for, use, and dispose of the prop-
erty in accordance with:

(a) 32 CFR 34.22, if the participant is
a for-profit firm.

(b) 32 CFR 33.32(f), if the participant
is a State or local governmental orga-
nization. Note that 32 CFR 33.32(f) re-
quires you to provide additional infor-
mation to the participant on the proce-
dures for managing the property.

(c) 32 CFR 32.33(a) and 32.34(f), if the
participant is a nonprofit organization
other than a GOCO or FFRDC (require-
ments for nonprofit GOCOs and
FFRDCs should conform with the prop-
erty standards that apply to their Fed-
eral procurement contracts).

§37.700 What are the requirements for
supplies?

Your expenditure-based TIA’s provi-
sions should permit participants to use
their existing procedures to account
for and manage supplies. A fixed-sup-
port TIA should not include require-
ments to account for or manage sup-
plies.

PURCHASING

§37.705 What standards do I include
for purchasing systems of for-profit
firms?

(a) If your TIA is an expenditure-
based award, it should require for-prof-
it participants that currently perform
under DoD assistance instruments sub-
ject to the purchasing standards in 32
CFR 34.31 to use the same requirements
for TIAs, wunless there are pro-
grammatic or business reasons to do
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otherwise (in which case you must doc-
ument the reasons in the award file).

(b) You should allow other for-profit
participants under expenditure-based
TIAs to use their existing purchasing
systems, as long as they flow down the
applicable requirements in Federal
statutes, Executive orders or Govern-
mentwide regulations (see appendix E
to this part for a list of those require-
ments).

(¢c) If your TIA is a fixed-support
award, you need only require for-profit
participants to flow down the require-
ments listed in appendix F to this part.

§37.710 What standards do I include
for purchasing systems of nonprofit
organizations?

(a) So as not to force system changes
for any nonprofit participant, your ex-
penditure-based TIA will provide that
each nonprofit participant’s purchasing
system comply with:

(1) 32 CFR 33.36, if the participant is
a State or local governmental organi-
zation.

(2) 32 CFR 32.40 through 32.49 if the
participant is a nonprofit organization
other than a GOCO or FFRDC that is
excepted from the definition of ‘‘re-
cipient’” in 32 CFR part 32. Although it
should occur infrequently, if a non-
profit GOCO or FFRDC is a partici-
pant, you must specify appropriate
standards that conform as much as
practicable with requirements in that
participant’s other Federal awards.

(b) If your TIA is a fixed-support
award, you need only require nonprofit
participants to flow down the require-
ments listed in appendix E to this part.

Subpart G—Award Terms Related
to Other Administrative Matters

§37.800 Which administrative matters
are covered in this subpart?

This subpart addresses ‘‘non-sys-
temic’’ administrative matters that do
not impose organization-wide require-
ments on a participant’s financial man-
agement, property management, or
purchasing system. Because an organi-
zation does not have to redesign its
systems to accommodate award-to-
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award variations in these require-
ments, a TIA that you award may dif-
fer from other TIAs in the non-sys-
temic requirements that it specifies for
a given participant, based on the cir-
cumstances of the particular research
project. To eliminate needless adminis-
trative complexity, you should handle
some non-systemic requirements, such
as the payment method, in a uniform
way for the agreement as a whole.

PAYMENTS

§37.805 If I am awarding a TIA, what
payment methods may I specify?

Your TIA may provide for:

(a) Reimbursement, as described in 32
CFR 34.12(a)(1), if it is an expenditure-
based award.

(b) Advance payments, as described in
32 CFR 34.12(a)(2), subject to the condi-
tions in 32 CFR 34.12(b)(2)(i) through
(iii).

(c) Payments based on payable mile-
stones. These are payments made ac-
cording to a schedule that is based on
predetermined measures of technical
progress or other payable milestones.
This approach relies upon the fact
that, as research progresses through-
out the term of the agreement, observ-
able activity will be taking place. The
recipient is paid upon the accomplish-
ment of the predetermined measure of
progress. Fixed-support TIAs must use
this payment method and each meas-
ure of progress appropriately would be
one of the well-defined outcomes that
you identify in the agreement (this
does not preclude use of an initial ad-
vance payment, if there is no alter-
native to meeting immediate cash
needs). There are cash management
considerations when this payment
method is used as a means of financing
for an expenditure-based TIA (see
§37.575 and §37.1105).

§37.810 What should my TIA’s provi-
sions specify for the method and
frequency of recipients’ payment re-
quests?

The procedure and frequency for pay-
ment requests depend upon the pay-
ment method, as follows:

(a) For either reimbursements or ad-
vance payments, your TIA must allow
recipients to submit requests for pay-
ment at least monthly. You may au-

§37.825

thorize the recipients to use the forms
or formats described in 32 CFR 34.12(d).
(b) If the payments are based on pay-
able milestones, the recipient will sub-
mit a report or other evidence of ac-
complishment to the program official
at the completion of each predeter-
mined activity. The agreement admin-
istrator may approve payment to the
recipient after receiving validation
from the program manager that the
milestone was successfully reached.

§37.815 May the Government withhold
payments?

Your TIA must provide that the ad-
ministrative agreements officer may
withhold payments in the cir-
cumstances described in 32 CFR
34.12(g), but not otherwise.

§37.820 Must I require a recipient to
return interest on advance pay-
ments?

If your expenditure-based TIA pro-
vides for either advance payments or
payable milestones, the agreement
must require the recipient to:

(a) Maintain in an interest-bearing
account any advance payments or
milestone payment amounts received
in advance of needs to disburse the
funds for program purposes unless:

(1) The recipient receives less than
$120,000 in Federal grants, cooperative
agreements, and TIAs per year;

(2) The best reasonably available in-
terest-bearing account would not be ex-
pected to earn interest in excess of
$1,000 per year on the advance or mile-
stone payments; or

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources for the project.

(b) Remit annually the interest
earned to the administrative agree-
ments officer.

REVISION OF BUDGET AND PROGRAM
PLANS

§37.825 Must I require the recipient to
obtain prior approval from the Gov-
ernment for changes in plans?

If it is an expenditure-based award,
your agreement must require the re-
cipient to obtain the agreement admin-
istrator’s prior approval if there is to
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be a change in plans that results in a
need for additional Federal funding
(this is unnecessary for a fixed-support
TIA because the recipient is respon-
sible for additional costs of achieving
the outcomes). Other than that, the
program official’s substantial involve-
ment in the project should ensure that
the Government has advance notice of
changes in plans.

§37.830 May I let a recipient charge
pre-award costs to the agreement?

Pre-award costs, as long as they are
otherwise allowable costs of the
project, may be charged to an expendi-
ture-based TIA only with the specific
approval of the agreements officer. All
pre-award costs are incurred at the re-
cipient’s risk (i.e., no DoD Component
is obligated to reimburse the costs if
for any reason the recipient does not
receive an award or if the award is less
than anticipated and inadequate to
cover the costs).

PROGRAM INCOME

§37.835 What requirements do I in-
clude for program income?

Your TIA should apply the standards
of 32 CFR 34.14 for program income
that may be generated. Note the need
to specify whether the recipient is to
have any obligation to the Federal
Government with respect to program
income generated after the end of the
project period (the period, as estab-
lished in the award document, during
which Federal support is provided).
Doing so is especially important if the
TIA includes a provision for the recipi-
ent to return any amounts to the Fed-
eral Government (see §37.580).

INTELLECTUAL PROPERTY

§37.840 What general approach should
I take in negotiating data and pat-
ent rights?

(a) You should confer with program
officials and legal counsel to develop
an overall strategy for intellectual
property that takes into account in-
ventions and data that may result from
the project and future needs the Gov-
ernment may have for rights in them.
The strategy should take into account
any intellectual property the Govern-
ment is furnishing and any pre-existing
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proprietary information that the re-
cipient is furnishing, as well as data
and inventions that may be generated
under the award (recognizing that new
data and inventions may be less valu-
able without pre-existing information).
All pre-existing intellectual property,
both the Government’s and the recipi-
ent’s, should be marked to give notice
of its status.

(b) Because TIAs entail substantial
cost sharing by recipients, you must
use discretion in negotiating Govern-
ment rights to data and patentable in-
ventions resulting from research under
the agreements. The considerations in
§§37.845 through 37.875 are intended to
serve as guidelines, within which you
necessarily have considerable latitude
to negotiate provisions appropriate to
a wide variety of circumstances that
may arise. Your goal should be a good
balance between DoD interests in:

(1) Gaining access to the best tech-
nologies for defense needs, including
technologies available in the commer-
cial marketplace, and promoting com-
mercialization of technologies result-
ing from the research. Either of these
interests may be impeded if you nego-
tiate excessive rights for the Govern-
ment. One objective of TIAs is to help
incorporate defense requirements into
the development of what ultimately
will be commercially available tech-
nologies, an objective that is best
served by reducing barriers to commer-
cial firms’ participation in the re-
search. In that way, the commercial
technology and industrial base can be a
source of readily available, reliable,
and affordable components, sub-
systems, computer software, and other
technological products and manufac-
turing processes for military systems.

(2) Providing adequate protection of
the Government’s investment, which
may be weakened if the Government’s
rights are inadequate. You should con-
sider whether the Government may re-
quire access to data or inventions for
Governmental purposes, such as a need
to develop defense-unique products or
processes that the commercial market-
place likely will not address.
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§37.845 What data rights should I ob-
tain?

(a) You should seek to obtain what
you, with the advice of legal counsel,
judge is needed to ensure future Gov-
ernment use of technology that
emerges from the research, as long as
doing so is consistent with the balance
between DoD interests described in
§37.840(b). You should consider data in
which you wish to obtain license rights
and data that you may wish to be de-
livered; since TIAs are assistance in-
struments rather than acquisition in-
struments, however, it is not expected
that data would be delivered in most
cases. What generally is needed is an
irrevocable, world-wide license for the
Government to use, modify, reproduce,
release, or disclose for Governmental
purposes the data that are generated
under TIAs (including any data, such
as computer software, in which a re-
cipient may obtain a copyright). A
Governmental purpose is any activity
in which the United States Govern-
ment participates, but a license for
Governmental purposes does not in-
clude the right to use, or have or per-
mit others to use, modify, reproduce,
release, or disclose data for commer-
cial purposes.

(b) You may negotiate licenses of dif-
ferent scope than described in para-
graph (a) of this section when nec-
essary to accomplish program objec-
tives or to protect the Government’s
interests. Consult with legal counsel
before negotiating a license of different
scope.

(¢c) In negotiating data rights, you
should consider the rights in back-
ground data that are necessary to fully
utilize technology that is expected to
result from the TIA, in the event the
recipient does not commercialize the
technology or chooses to protect any
invention as a trade secret rather than
by a patent. If a recipient intends to
protect any invention as a trade secret,
you should consult with your intellec-
tual property counsel before deciding
what information related to the inven-
tion the award should require the re-
cipient to report.

§37.860

§37.850 Should I require recipients to
mark data?

To protect the recipient’s interests in
data, your TIA should require the re-
cipient to mark any particular data
that it wishes to protect from disclo-
sure with a legend identifying the data
as licensed data subject to use, release,
or disclosure restrictions.

§37.855 How should I handle pro-
tected data?

Prior to releasing or disclosing data
marked with a restrictive legend (as
described in §37.850) to third parties,
you should require those parties to
agree in writing that they will:

(a) Use the data only for govern-
mental purposes; and

(b) Not release or disclose the data
without the permission of the licensor
(i.e., the recipient).

§37.860 What rights should I obtain
for inventions?

(a) You should negotiate rights in in-
ventions that represent a good balance
between the Government’s interests
(see §37.840(b)) and the recipient’s inter-
ests. As explained in appendix B to this
part:

(1) You have the flexibility to nego-
tiate patent rights provisions that vary
from what the Bayh-Dole statute
(Chapter 18 of Title 35, U.S.C.) requires
in many situations. You have that
flexibility because TIAs include not
only cooperative agreements, but also
assistance transactions other than
grants or cooperative agreements.

(2) Your TIA becomes an assistance
instrument other than a grant or coop-
erative agreement if its patent rights
provision varies from what Bayh-Dole
requires in your situation. However,
you need not consider that difference
in the type of transaction until the
agreement is finalized, and it should
not affect the provision you negotiate.

(b) As long as it is consistent with
the balance between DoD interests de-
scribed in §37.840(b) and the recipient’s
interests, you should seek to obtain for
the Government, when an invention is
conceived or first actually reduced to
practice under a TIA, a nonexclusive,
nontransferrable, irrevocable, paid-up
license to practice the invention, or to
have it practiced, for or on behalf of

247



§37.865

the United States throughout the
world. The license is for Governmental
purposes, and does not include the
right to practice the invention for com-
mercial purposes.

(c) To provide for the license de-
scribed in paragraph (b) of this section,
your TIA generally would include the
patent-rights clause that 37 CFR 401.14
specifies to implement the Bayh-Dole
statute’s requirements. Note that:

(1) The clause is designed specifically
for grants, contracts, and cooperative
agreements awarded to small busi-
nesses and nonprofit organizations, the
types of funding instruments and re-
cipients to which the entire Bayh-Dole
statute applies. As explained in appen-
dix B to this part, only two Bayh-Dole
requirements (in 35 U.S.C. sections
202(c)(4) and 203) apply to cooperative
agreements with other performers, by
virtue of an amendment to Bayh-Dole
at 35 U.S.C. 210(c).

(2) You may use the same clause,
suitably modified, in cooperative
agreements with performers other than
small businesses and nonprofit organi-
zations. Doing so is consistent with a
1983 Presidential memorandum that
calls for giving other performers rights
in inventions from Federally supported
research that are at least as great as
the rights that Bayh-Dole gives to
small businesses and nonprofit organi-
zations (see appendix B to this part for
details). That Presidential memo-
randum is incorporated by reference in
Executive Order 12591 (562 FR 13414, 3
CFR, 1987 Comp., p. 220), as amended by
Executive Order 12618 (562 FR 48661, 3
CFR, 1987 Comp., p. 262).

(3) The clause provides for flow-down
of Bayh-Dole patent-rights provisions
to subawards with small businesses and
nonprofit organizations.

(4) There are provisions in 37 CFR
part 401 stating when you must include
the clause (37 CFR 401.3) and, in cases
when it is required, how you may mod-
ify and tailor it (37 CFR 401.5).

(d) You may negotiate Government
rights of a different scope than the
standard patent-rights provision de-
scribed in paragraph (c) of this section
when necessary to accomplish program
objectives and foster the Government’s
interests. If you do so:
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(1) With the help of the program
manager and legal counsel, you must
decide what best represents a reason-
able arrangement considering the cir-
cumstances, including past invest-
ments, contributions under the current
TIA, and potential commercial mar-
kets. Taking past investments as an
example, you should consider whether
the Government or the recipient has
contributed more substantially to the
prior research and development that
provides the foundation for the planned
effort. If the predominant past contrib-
utor to the particular technology has
been:

(i) The Government, then the TIA’s
patent-rights provision should be at or
close to the standard Bayh-Dole provi-
sion.

(ii) The recipient, then a less restric-
tive patent provision may be appro-
priate, to allow the recipient to benefit
more directly from its investments.

(2) You should keep in mind that ob-
taining a nonexclusive license at the
time of award, as described in para-
graph (b) of this section, is valuable if
the Government later requires access
to inventions to enable development of
defense-unique products or processes
that the commercial marketplace is
not addressing. If you do not obtain a
license at the time of award, you
should consider alternative approaches
to ensure access, such as negotiating a
priced option for obtaining nonexclu-
sive licenses in the future to inventions
that are conceived or reduced to prac-
tice under the TIA.

(3) You also may consider whether
you want to provide additional flexi-
bility by giving the recipient more
time than the standard patent-rights
provision does to:

(i) Notify the Government of an in-
vention, from the time the inventor
discloses it within the for-profit firm.

(ii) Inform the Government whether
it intends to take title to the inven-
tion.

(iii) Commercialize the invention, be-
fore the Government license rights in
the invention become effective.

§37.865 Should my patent provision
include march-in rights?

Your TIA’s patent rights provision
should include the Bayh-Dole march-in
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rights clause at paragraph (j)(1) of 37
CFR 401.14, or an equivalent clause,
concerning actions that the Govern-
ment may take to obtain the right to
use subject inventions, if the recipient
fails to take effective steps to achieve
practical application of the subject in-
ventions within a reasonable time. The
march-in provision may be modified to
best meet the needs of the program.
However, only infrequently should the
march-in provision be entirely removed
(e.g., you may wish to do so if a recipi-
ent is providing most of the funding for
a research project, with the Govern-
ment providing a much smaller share).

§37.870 Should I require recipients to
mark documents related to inven-
tions?

To protect the recipient’s interest in
inventions, your TIA should require
the recipient to mark documents dis-
closing inventions it desires to protect
by obtaining a patent. The recipient
should mark the documents with a leg-
end identifying them as intellectual
property subject to public release or
public disclosure restrictions, as pro-
vided in 35 U.S.C. 205.

§37.875 Should my TIA include a pro-
vision concerning foreign access to
technology?

(a) Consistent with the objective of
enhancing the national security by in-
creasing DoD reliance on the U.S. com-
mercial technology and industrial
bases, you must include a provision in
the TIA that addresses foreign access
to technology developed under the TTIA.

(b) The provision must provide, as a
minimum, that any transfer of the:

(1) Technology must be consistent
with the U.S. export laws, regulations
and policies (e.g., the International
Traffic in Arms Regulation at chapter
I, subchapter M, title 22 of the CFR (22
CFR parts 120 through 130), the DoD In-
dustrial Security Regulation in DoD
5220.22-R.,6 and the Department of Com-
merce Export Regulation at chapter
VII, subchapter C, title 15 of the CFR

6Electronic copies may be obtained at the
Washington Headquarters Services Internet
site http://www.dtic.mil/whs/directives. Paper
copies may be obtained, at cost, from the Na-
tional Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.

§37.880

(15 CFR parts 730 through 774), as appli-
cable.

(2) Exclusive right to use or sell the
technology in the United States must,
unless the Government grants a waiv-
er, require that products embodying
the technology or produced through
the use of the technology will be manu-
factured substantially in the United
States. The provision may further pro-
vide that:

(i) In individual cases, the Govern-
ment may waive the requirement of
substantial manufacture in the United
States upon a showing by the recipient
that reasonable but unsuccessful ef-
forts have been made to transfer the
technology under similar terms to
those likely to manufacture substan-
tially in the United States or that
under the circumstances domestic
manufacture is not commercially fea-
sible.

(ii) In those cases, the DoD Compo-
nent may require a refund to the Gov-
ernment of some or all the funds paid
under the TIA for the development of
the transferred technology.

(c) You may, but are not required to,
seek to negotiate a domestic manufac-
ture condition for transfers of non-
exclusive rights to use or sell the tech-
nology in the United States, to parallel
the one described for exclusive licenses
in paragraph (b)(2) of this section, if
you judge that nonexclusive licenses
for foreign manufacture could effec-
tively preclude the establishment of
domestic sources of the technology for
defense purposes.

FINANCIAL AND PROGRAMMATIC
REPORTING

§37.880 What requirements must I in-
clude for periodic reports on pro-
gram and business status?

Your TIA must include either:

(a) The requirements in 32 CFR 32.51
and 32.52 for status reports on pro-
grammatic performance and, if it is an
expenditure-based award, on financial
performance; or

(b) Alternative requirements that, as
a minimum, include periodic reports
addressing program and, if it is an ex-
penditure-based award, business status.
You must require submission of the re-
ports at least annually, and you may
require submission as frequently as
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quarterly (this does not preclude a re-
cipient from electing to submit more
frequently than quarterly the financial
information that is required to process
payment requests if the award is an ex-
penditure-based TIA that uses reim-
bursement or advance payments under
§37.810(a)). The requirements for the
content of the reports are as follows:

(1) The program portions of the re-
ports must address progress toward
achieving program performance goals,
including current issues, problems, or
developments.

(2) The business portions of the re-
ports, applicable only to expenditure-
based awards, must provide summa-
rized details on the status of resources
(federal funds and non-federal cost
sharing), including an accounting of
expenditures for the period covered by
the report. The report should compare
the resource status with any payment
and expenditure schedules or plans pro-
vided in the original award; explain
any major deviations from those sched-
ules; and discuss actions that will be
taken to address the deviations. You
may require a recipient to separately
identify in these reports the expendi-
tures for each participant in a consor-
tium and for each programmatic mile-
stone or task, if you, after consulting
with the program official, judge that
those additional details are needed for
good stewardship.

§37.885 May I require updated pro-
gram plans?

In addition to reports on progress to
date, your TIA may include a provision
requiring the recipient to annually pre-
pare updated technical plans for the fu-
ture conduct of the research effort. If
your TIA does include a requirement
for annual program plans, you also
must require the recipient to submit
the annual program plans to the agree-
ments officer responsible for admin-
istering the TIA.

§37.890 Must I require a final perform-
ance report?

You need not require a final perform-
ance report that addresses all major
accomplishments under the TIA. If you
do not do so, however, there must be an
alternative that satisfies the require-
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ment in DoD Instruction 3200.147 to
document all DoD Science and Tech-
nology efforts and disseminate the re-
sults through the Defense Technical In-
formation Center (DTIC). An example
of an alternative would be periodic re-
ports throughout the performance of
the research that collectively cover the
entire project.

§37.895 How is the final performance
report to be sent to the Defense
Technical Information Center?

(a) Whether your TIA requires a final
performance report or uses an alter-
native means under §37.890,8 you may
include an award term or condition or
otherwise instruct the recipient to sub-
mit the documentation, electronically
if available, either:

(1) Directly to the DTIC; or

(2) To the office that is administering
the award (for subsequent transmission
to the DTIC).

(b) If you specify that the recipient is
to submit the report directly to the
DTIC, you also:

(1) Must instruct the recipient to in-
clude a fully completed Standard Form
298, ‘“‘Report Documentation Page,”
with each document, so that the DTIC
can recognize the document as being
related to the particular award and
properly record its receipt; and

(2) Should advise the recipient to pro-
vide a copy of the completed Standard
Form 298 to the agreements officer re-
sponsible for administering the TIA.

§37.900 May I tell a participant that
information in financial and pro-
grammatic reports will not be pub-
licly disclosed?

You may tell a participant that:

(a) We may exempt from disclosure
under the Freedom of Information Act
(FOIA) a trade secret or commercial
and financial information that a par-
ticipant provides after the award, if the
information is privileged or confiden-
tial information. The DoD Component
that receives the FOIA request will re-
view the information in accordance
with DoD procedures at 32 CFR

7 See footnote 6 to §37.875(b)(1).

8 Additional information on electronic sub-
mission to the DTIC can be found online,
currently at http:/www.dtic.mil/dtic/submit-
ting/elec  subm.html.
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286.23(h) (and any DoD Component sup-
plementary procedures) to determine
whether it is privileged or confidential
information under the FOIA exemption
at 5 U.S.C. 5562(b)(4), as implemented by
the DoD at 32 CFR 286.12(d).

(b) If the participant also provides in-
formation in the course of a competi-
tion prior to award, there is a statu-
tory exemption for five years from
FOIA disclosure requirements for cer-
tain types of information submitted at
that time (see §37.420).

§37.905 Must I make receipt of the
final performance report a condi-
tion for final payment?

If a final report is required, your TIA
should make receipt of the report a
condition for final payment. If the pay-
ments are based on payable milestones,
the submission and acceptance of the
final report by the Government rep-
resentative will be incorporated as an
event that is a prerequisite for one of
the payable milestones.

RECORDS RETENTION AND ACCESS
REQUIREMENTS

§37.910 How long must I require par-
ticipants to keep records related to
the TIA?

Your TIA must require participants
to keep records related to the TIA (for
which the agreement provides Govern-
ment access under §37.915) for a period
of three years after submission of the
final financial status report for an ex-
penditure-based TIA or final pro-
grammatic status report for a fixed-
support TIA, with the following excep-
tions:

(a) The participant must keep
records longer than three years after
submission of the final financial status
report if the records relate to an audit,
claim, or dispute that begins but does
not reach its conclusion within the 3-
year period. In that case, the partici-
pant must keep the records until the
matter is resolved and final action
taken.

(b) Records for any real property or
equipment acquired with project funds
under the TIA must be kept for three
years after final disposition.

§37.920

§37.915 What requirement for access
to a for-profit participant’s records
do I include in a TIA?

(a) If a for-profit participant cur-
rently grants access to its records to
the DCAA or other Federal Govern-
ment auditors, your TIA must include
for that participant the standard ac-
cess-to-records requirements at 32 CFR
34.42(e). If the agreement is a fixed-sup-
port TIA, the language in 32 CFR
34.42(e) may be modified to provide ac-
cess to records concerning the recipi-
ent’s technical performance, without
requiring access to the recipient’s fi-
nancial or other records. Note that any
need to address access to technical
records in this way is in addition to,
not in lieu of, the need to address
rights in data (see §37.845).

(b) For other for-profit participants
that do not currently give the Federal
Government direct access to their
records and are not willing to grant
full access to records pertinent to the
award, there is no set requirement to
include a provision in your TIA for
Government access to records. If the
audit provision of an expenditure-based
TIA gives an IPA access to the recipi-
ent’s financial records for audit pur-
poses, the Federal Government must
have access to the IPA’s reports and
working papers and you need not in-
clude a provision requiring direct Gov-
ernment access to the recipient’s finan-
cial records. For both fixed-support and
expenditure-based TIAs, you may wish
to negotiate Government access to re-
cipient records concerning technical
performance. Should you negotiate a
provision giving access only to specific
Government officials (e.g., the agree-
ments officer), rather than a provision
giving Government access generally, it
is important to let participants know
that the OIG, DoD, has a statutory
right of access to records and other
materials to which other DoD Compo-
nent officials have access.

§37.920 What requirement for access
to a nonprofit participant’s records
do I include in a TIA?

Your TIA must include for any non-
profit participant the standard access-
to-records requirement at:
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(a) 32 CFR 33.42(e), for a participant
that is a State or local governmental
organization.

(b) 32 CFR 32.53(e), for a participant
that is a nonprofit organization. The
same requirement applies to any non-
profit GOCO or FFRDC, even though
nonprofit GOCOs and FFRDCs are ex-
empted from the definition of ‘‘recipi-
ent” in 32 CFR part 32.

TERMINATION AND ENFORCEMENT

§37.925 What requirements do I in-
clude for termination and enforce-
ment?

Your TIA must apply the standards
of 32 CFR 34.51 for termination, 32 CFR
34.52 for enforcement, and your organi-
zation’s procedures implementing 32
CFR 22.815 for disputes and appeals.

Subpart H—Executing the Award

§37.1000 What are my responsibilities
at the time of award?

At the time of the award, you must:

(a) Ensure that the award document
contains the appropriate terms and
conditions and is signed by the appro-
priate parties, in accordance with
§§37.1005 through 37.1015.

(b) Document your analysis of the
agreement in the award file, as dis-
cussed in §37.1020.

(c) Provide information about the
award to offices responsible for report-
ing, as described in §§37.1025 through
37.1035.

(d) Distribute copies of the award
document, as required by §37.1045.

THE AWARD DOCUMENT

§37.1005 What are my general respon-
sibilities concerning the award doc-
ument?

You are responsible for ensuring that
the award document is complete and
accurate. Your objective is to create a
document that:

(a) Addresses all issues;

(b) States requirements directly. It is
not helpful to readers to incorporate
statutes or rules by reference, without
sufficient explanation of the require-
ments. You generally should not incor-
porate clauses from the Federal Acqui-
sition Regulation (48 CFR parts 1-563) or
Defense Federal Acquisition Regula-
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tion Supplement (48 CFR parts 201-253),
because those provisions are designed
for procurement contracts that are
used to acquire goods and services,
rather than for TIAs or other assist-
ance instruments.

(c) Is written in clear and concise
language, to minimize potential ambi-
guity.

§37.1010 What substantive issues
should my award document ad-
dress?

You necessarily will design and nego-
tiate a TIA individually to meet the
specific requirements of the particular
project, so the complete list of sub-
stantive issues that you will address in
the award document may vary. Every
award document must address:

(a) Project scope. The scope is an over-
all vision statement for the project, in-
cluding a discussion of the project’s
purpose, objectives, and detailed mili-
tary and commercial goals. It is a crit-
ical provision because it provides a
context for resolving issues that may
arise during post-award administra-
tion. In a fixed-support TIA, you also
must clearly specify the well-defined
outcomes that reliably indicate the
amount of effort expended and serve as
the basis for the level of the fixed sup-
port (see §§37.305 and 37.560(a)).

(b) Project management. You should
describe the nature of the relationship
between the Federal Government and
the recipient; the relationship among
the participants, if the recipient is an
unincorporated consortium; and the
overall technical and administrative
management of the project. TIAs are
used to carry out collaborative rela-
tionships between the Federal Govern-
ment and the recipient. Consequently,
there must be substantial involvement
of the DoD program official (see §37.220)
and usually the administrative agree-
ments officer. The program official
provides technical insight, which dif-
fers from the usual technical oversight
of a project. The management provi-
sion also should discuss how you and
the recipient will make any modifica-
tions to the TIA.

(c) Termination, enforcement, and dis-
putes. Your TIA must provide for ter-
mination, enforcement remedies, and
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disputes and appeals procedures, in ac-
cordance with §37.925.

(d) Funding. You must:

(1) Show the total amount of the
agreement and the total period of per-
formance.

(2) If the TTIA is an expenditure-based
award, state the Government’s and re-
cipient’s agreed-upon cost shares. The
award document should identify values
for any in-kind contributions, deter-
mined in accordance with §§37.530
through 37.555, to preclude later dis-
agreements about them.

(3) Specify the amount of Federal
funds obligated and the performance
period for those obligated funds.

(4) State, if the agreement is to be in-
crementally funded, that the Govern-
ment’s obligation for additional fund-
ing is contingent upon the availability
of funds and that no legal obligation on
the part of the Government exists until
additional funds are made available
and the agreement is amended. You
also must include a prior approval re-
quirement for changes in plans requir-
ing additional Government funding, in
accordance with §37.825.

(e) Payment. You must choose the
payment method and tell the recipient
how, when, and where to submit pay-
ment requests, as discussed in §§37.805
through 37.815. Your payment method
must take into account sound cash
management practices by avoiding un-
warranted cash advances. For an ex-
penditure-based TIA, your payment
provision must require the return of in-
terest should excess cash balances
occur, in accordance with §37.820. For
any TIA using the milestone payment
method described in §37.805(c), you
must include language notifying the
recipient that post-award administra-
tors may adjust amounts of future
milestone payments if a project’s ex-
penditures fall too far below the pro-
jections that were the basis for setting
the amounts (see §37.575(c) and
§37.1105(c)).

(f) Records retention and access to
records. You must include the records
retention requirement at §37.910. You
also must provide for access to for-
profit and nonprofit participants’
records, in accordance with §37.915 and
§37.920.

§37.1010

(g) Patents and data rights. In design-
ing the patents and data rights provi-
sion, you must set forth the minimum
required Federal Government rights in
intellectual property generated under
the award and address related matters,
as provided in §§37.840 through 37.875. It
is important to define all essential
terms in the patent rights provision.

(h) Foreign access to technology. You
must include a provision, in accordance
with §37.875, concerning foreign access
and domestic manufacture of products
using technology generated under the
award.

(1) Title to, management of, and disposi-
tion of tangible property. Your property
provisions for for-profit and nonprofit
participants must be in accordance
with §§37.685 through 37.700.

(j) Financial management systems. For
an expenditure-based award, you must
specify the minimum standards for fi-
nancial management systems of both
for-profit and nonprofit participants, in
accordance with §§37.615 and 37.620.

(k) Allowable costs. If the TIA is an
expenditure-based award, you must
specify the standards that both for-
profit and nonprofit participants are to
use to determine which costs may be
charged to the project, in accordance
with §§37.6256 through 37.635, as well as
§37.830.

(1) Audits. If your TIA is an expendi-
ture-based award, you must include an
audit provision for both for-profit and
nonprofit participants and subrecipi-
ents, in accordance with §§37.640
through 37.670 and §37.680.

(m) Purchasing system standards. You
should include a provision specifying
the standards in §§37.705 and 37.710 for
purchasing systems of for-profit and
nonprofit participants, respectively.

(n) Program income. You should speci-
fy requirements for program income, in
accordance with §37.835.

(0) Financial and programmatic report-
ing. You must specify the reports that
the recipient is required to submit and
tell the recipient when and where to
submit them, in accordance with
§§37.880 through 37.905.

(p) Assurances for applicable national
policy requirements. You must incor-
porate assurances of compliance with
applicable requirements in Federal
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statutes, Executive orders, or regula-
tions (except for national policies that
require certifications). Appendix D to
this part contains a list of commonly
applicable requirements that you need
to augment with any specific require-
ments that apply in your particular
circumstances (e.g., general provisions
in the appropriations act for the spe-
cific funds that you are obligating).

(a) Other routine matters. The agree-
ment should address any other issues
that need clarification, including who
in the Government will be responsible
for post-award administration and the
statutory authority or authorities for
entering into the TIA (see appendix B
to this part for a discussion of statu-
tory authorities). In addition, the
agreement must specify that it takes
precedence over any inconsistent terms
and conditions in collateral documents
such as attachments to the TIA or the
recipient’s articles of collaboration.

§37.1015 How do I decide who must
sign the TIA if the recipient is an
unincorporated consortium?

(a) If the recipient is a consortium
that is not formally incorporated and
the consortium members prefer to have
the agreement signed by all of them in-
dividually, you may execute the agree-
ment in that manner.

(b) If they wish to designate one con-
sortium member to sign the agreement
on behalf of the consortium as a whole,
you should not decide whether to exe-
cute the agreement in that way until
you review the consortium’s articles of
collaboration with legal counsel.

(1) The purposes of the review are to:

(i) Determine whether the articles
properly authorize one participant to
sign on behalf of the other participants
and are binding on all consortium
members with respect to the research
project; and

(ii) Assess the risk that otherwise
could exist when entering into an
agreement signed by a single member
on behalf of a consortium that is not a
legal entity. For example, you should
assess whether the articles of collabo-
ration adequately address consortium
members’ future liabilities related to
the research project (i.e., whether they
will have joint and severable liability).
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(2) After the review, in consultation
with legal counsel, you should deter-
mine whether it is better to have all of
the consortium members sign the
agreement individually or to allow
them to designate one member to sign
on all members’ behalf.

REPORTING INFORMATION ABOUT THE
AWARD

§37.1020 What must I document in my
award file?

You should include in your award file
an agreements analysis in which you:

(a) Briefly describe the program and
detail the specific military and com-
mercial benefits that should result
from the project supported by the TIA.
If the recipient is a consortium that is
not formally incorporated, you should
attach a copy of the signed articles of
collaboration.

(b) Describe the process that led to
the award of the TIA, including how
you and program officials solicited and
evaluated proposals and selected the
one supported through the TIA.

(c) Explain how you decided that a
TIA was the most appropriate instru-
ment, in accordance with the factors in
Subpart B of this part. Your expla-
nation must include your answers to
the relevant questions in §37.225(a)
through (d).

(d) Explain how you valued the re-
cipient’s cost sharing contributions, in
accordance with §§37.530 through 37.555.
For a fixed-support TIA, you must doc-
ument the analysis you did (see §37.560)
to set the fixed level of Federal sup-
port; the documentation must explain
how you determined the recipient’s
minimum cost share and show how you
estimated the expenditures required to
achieve the project outcomes.

(e) Document the results of your ne-
gotiation, addressing all significant
issues in the TIA’s provisions. For ex-
ample, this includes specific expla-
nations if you:

(1) Specify requirements for a par-
ticipant’s systems that vary from the
standard requirements in §§37.615(a),
37.625(a), 37.630, or 37.705(a) in cases
where those sections provide flexibility
for you to do so.

(2) Provide that any audits are to be
performed by an IPA, rather than the
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DCAA, where permitted under §37.650.
Your documentation must include:

(i) The names and addresses of busi-
ness units for which IPAs will be the
auditors;

(ii) Estimated amounts of Federal
funds expected under the award for
those business units; and

(iii) The basis (e.g., a written state-
ment from the recipient) for your judg-
ing that the business units do not cur-
rently perform under types of awards
described in §37.650(b)(1) and (2) and are
not willing to grant the DCAA audit
access.

(3) Include an intellectual property
provision that varies from Bayh-Dole
requirements.

(4) Determine that cost sharing is im-
practicable.

§37.1025 Must I report information to
the Defense Assistance Awards
Data System?

Yes, you must give the necessary in-
formation about the award to the office
in your organization that is responsible
for preparing DD Form 2566, ‘“DoD As-
sistance Award Action Report,” re-
ports for the Defense Assistance Award
Data System, to ensure timely and ac-
curate reporting of data required by 31
U.S.C. 6101-6106 (see 32 CFR part 21,
subpart R).

§37.1030 What information must I re-
port to the Defense Technical Infor-
mation Center?

(a) For any TIA, you must give your
answers to the questions in §37.225(a)
through (d) to the office in your DoD
Component that is responsible for pro-
viding data on TIAs to the DTIC. Con-
tact DTIC staff either by electronic
mail at aq@dtic.mil, by telephone at 1-
800-2256-3842, or at DTIC-OCA, 8725 John
J. Kingman Rd., Suite 0944, Fort
Belvoir, VA 22060-6218, if you are un-
sure about the responsible office in
your DoD Component. The DTIC com-
piles the information to help the De-
partment of Defense measure the De-
partment-wide benefits of using TIAs
and assess the instruments’ value in
helping to meet the policy objectives
described in §37.205(b) and appendix A
to this part.

(b) If the TIA uses the authority of 10
U.S.C. 2371, as described in §37.1035,

§37.1040

your information submission for the
DTIC under paragraph (a) of this sec-
tion must include the additional data
required for the DoD’s annual report to
Congress.

(c) If, as permitted under §37.650, the
TTA includes a provision allowing a for-
profit participant to have audits per-
formed by an IPA, rather than the
DCAA, you must report that fact with
the other information you submit
about the TIA. Note that you also must
include information about any use of
IPAs permitted by subawards that par-
ticipants make to for-profit firms, as
provided in §37.670. Information about
a subaward under the TIA must be re-
ported even if you receive the informa-
tion in a subsequent year, when infor-
mation about the TIA itself does not
need to be reported.

(d) The requirements in this section
to report information to the DTIC
should not be confused with the post-
award requirement to forward copies of
technical reports to the DTIC, as de-
scribed at §§37.890 and 37.895. The re-
porting requirements in this section
are assigned the Report Control Sym-
bol DD-AT&L(A) 1936.

§37.1035 How do I know if my TIA
uses the 10 U.S.C. 2371 authority
and I must report additional data
under §37.1030(b)?

As explained in appendix B to this
part, a TIA uses the authority of 10
U.S.C. 2371 and therefore must be in-
cluded in the DoD’s annual report to
Congress on the use of 10 U.S.C. 2371
authorities if it:

(a) Is an assistance transaction other
than a grant or cooperative agreement,
by virtue of its patent rights provision;
or

(b) Includes a provision to recover
funds from a recipient, as described at
§37.580.

§37.1040 When and how do I report in-
formation required by § 37.1035?

Information that you report, in ac-
cordance with §37.1030, to the office
that your DoD Component designates
as the central point for reporting to
the DTIC must be:
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(a) Submitted by the dates that your
central point establishes (which is con-
sistent with the schedule DTIC speci-
fies to DoD Components).

(b) In the format that your central
point provides (which is consistent
with the format that the DTIC speci-
fies to DoD Components).

DISTRIBUTING COPIES OF THE AWARD
DOCUMENT

§37.1045 To whom must I send copies
of the award document?

You must send a copy of the award
document to the:

(a) Recipient. You must include on
the first page of the recipient’s copy a
prominent notice about the current
DoD requirements for payment by elec-
tronic funds transfer (EFT).

(b) Office you designate to admin-
ister the TIA. You are strongly encour-
aged to delegate post-award adminis-
tration to the regional office of the De-
fense Contract Management Agency or
Office of Naval Research that admin-
isters awards to the recipient. When
delegating, you should clearly indicate
on the cover sheet or first page of the
award document that the award is a
TIA, to help the post-award adminis-
trator distinguish it from other types
of assistance instruments.

(c) Finance and accounting office
designated to make the payments to
the recipient.

Subpart I—Post-Award
Administration

§37.1100 What are my responsibilities
generally as an administrative
agreements officer for a TIA?

As the administrative agreements of-
ficer for a TIA, you have the respon-
sibilities that your office agreed to ac-
cept in the delegation from the office
that made the award. Generally, you
will have the same responsibilities as a
post-award administrator of a grant or
cooperative agreement, as described in
32 CFR 22.715. Responsibilities for TIAs
include:

(a) Advising agreements officers be-
fore they award TIAs on how to estab-
lish award terms and conditions that
better meet research programmatic
needs, facilitate effective post-award
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administration, and ensure good stew-
ardship of Federal funds.

(b) Participating as the business
partner to the DoD program official to
ensure the Government’s substantial
involvement in the research project.
This may involve attendance with pro-
gram officials at kickoff meetings or
post-award conferences with recipients.
It also may involve attendance at the
consortium management’s periodic
meetings to review technical progress,
financial status, and future program
plans.

(c) Tracking and processing of re-
ports required by the award terms and
conditions, including periodic business
status reports, programmatic progress
reports, and patent reports.

(d) Handling payment requests and
related matters. For a TIA using ad-
vance payments, that includes reviews
of progress to verify that there is con-
tinued justification for advancing
funds, as discussed in §37.1105(b). For a
TIA using milestone payments, it in-
cludes making any needed adjustments
in future milestone payment amounts,
as discussed in §37.1105(c).

(e) Coordinating audit requests and
reviewing audit reports for both single
audits of participants’ systems and any
award-specific audits that may be
needed, as discussed in §§37.1115 and
37.1120.

(f) Responding, after coordination
with program officials, to recipient re-
quests for permission to sell or exclu-
sively license intellectual property to
entities that do not agree to manufac-
ture substantially in the TUnited
States, as described in §37.875(b). Be-
fore you grant approval for any tech-
nology, you must secure assurance
that the Government will be able to
use the technology (e.g., a reasonable
license for Government use, if the re-
cipient is selling the technology) or
seek reimbursement of the Govern-
ment’s investments.

(g) Notifying the agreements officer
who made the award if a participant in-
forms you about a subaward allowing a
for-profit subrecipient to have audits
performed by an IPA, rather than the
DCAA. You should alert the awarding
official that he or she must report the
information, as required by §37.1030(c).
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§37.1105 What additional duties do I
have as the administrator of a TIA
with advance payments or payable
milestones?

Your additional post-award respon-
sibilities as an administrative agree-
ments officer for an expenditure-based
TIA with advance payments or payable
milestones are to ensure good cash
management. To do so, you must:

(a) For any expenditure-based TIA
with advance payments or payable
milestones, forward to the responsible
payment office any interest that the
recipient remits in accordance with
§37.820(b). The payment office will re-
turn the amounts to the Department of
the Treasury’s miscellaneous receipts
account.

(b) For any expenditure-based TIA
with advance payments, consult with
the program official and consider
whether program progress reported in
periodic reports, in relation to reported
expenditures, is sufficient to justify
your continued authorization of ad-
vance payments under §37.805(b).

(¢c) For any expenditure-based TIA
using milestone payments, work with
the program official at the completion
of each payable milestone or upon re-
ceipt of the next business status report
to:

(1) Compare the total amount of
project expenditures, as recorded in the
payable milestone report or business
status report, with the projected budg-
et for completing the milestone; and

(2) Adjust future payable milestones,
as needed, if expenditures lag substan-
tially behind what was originally pro-
jected and you judge that the recipient
is receiving Federal funds sooner than
necessary for program purposes. Before
making adjustments, you should con-
sider how large a deviation is accept-
able at the time of the milestone. For
example, suppose that the first mile-
stone payment for a TIA you are ad-
ministering is $50,000, and that the
awarding official set the amount based
on a projection that the recipient
would have to expend $100,000 to reach
the milestone (i.e., the original plan
was for the recipient’s share at that
milestone to be 50% of project expendi-
tures). If the milestone payment report
shows $90,000 in expenditures, the re-
cipient’s share at this point is 44%

§37.1120

(840,000 out of the total $90,000 ex-
pended, with the balance provided by
the $50,000 milestone payment of Fed-
eral funds). For this example, you
should adjust future milestones if you
judge that a 6% difference in the recipi-
ent’s share at the first milestone is too
large, but not otherwise. Remember
that milestone payment amounts are
not meant to track expenditures pre-
cisely at each milestone and that a re-
cipient’s share will increase as it con-
tinues to perform research and expend
funds, until it completes another mile-
stone to trigger the next Federal pay-
ment.

§37.1110 What other responsibilities
related to payments do I have?

If you are the administrative agree-
ments officer, you have the responsibil-
ities described in 32 CFR 22.810(c), re-
gardless of the payment method. You
also must ensure that you do not with-
hold payments, except in one of the cir-
cumstances described in 32 CFR
34.12(g).

§37.1115 What are my responsibilities
related to participants’ single au-
dits?

For audits of for-profit participant’s
systems, under §§37.640 through 37.660,
you are the focal point within the De-
partment of Defense for ensuring that
participants submit audit reports and
for resolving any findings in those re-
ports. Nonprofit participants send their
single audit reports to a Government-
wide clearinghouse. For those partici-
pants, the Office of the Assistant In-
spector General (Auditing) should re-
ceive any DoD-specific findings from
the clearinghouse and refer them to
you for resolution, if you are the ap-
propriate official to do so.

§387.1120 When and how may I request
an award-specific audit?

Guidance on when and how you
should request additional audits for ex-
penditure-based TIAs is identical to
the guidance for grants officers in 32
CFR 34.16(d). If you require an award-
specific examination or audit of a for-
profit participant’s records related to a
TIA, you must use the auditor specified
in the award terms and conditions,
which should be the same auditor who
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performs periodic audits of the partici-
pant. The DCAA and the OIG, DoD, are
possible sources of advice on audit-re-
lated issues, such as appropriate audit
objectives and scope.

Subpart J—Definitions of Terms
Used in This Part

§37.1205 Advance.

A payment made to a recipient before
the recipient disburses the funds for
program purposes. Advance payments
may be based upon recipients’ requests
or predetermined payment schedules.

§37.1210

Research that creates new tech-
nology or demonstrates the viability of
applying existing technology to new
products and processes in a general
way. Advanced research is most closely
analogous to precompetitive tech-
nology development in the commercial
sector (i.e., early phases of research
and development on which commercial
competitors are willing to collaborate,
because the work is not so coupled to
specific products and processes that
the results of the work must be propri-
etary). It does not include development
of military systems and hardware
where specific requirements have been
defined. It is typically funded in Re-
search, Development, Test and Evalua-
tion programs within Budget Activity
3, Advanced Technology Development.

Advanced research.

§37.1215 Agreements officer.

An official with the authority to
enter into, administer, and/or termi-
nate TIAs (see §37.125).

§87.1220 Applied research.

Efforts that attempt to determine
and exploit the potential of scientific
discoveries or improvements in tech-
nology such as new materials, devices,
methods and processes. It typically is
funded in Research, Development, Test
and Evaluation programs within Budg-
et Activity 2, Applied Research (also
known informally as research category
6.2) programs. Applied research nor-
mally follows basic research but may
not be fully distinguishable from the
related basic research. The term does
not include efforts whose principal aim
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is the design, development, or testing
of specific products, systems or proc-
esses to be considered for sale or acqui-
sition; these efforts are within the defi-
nition of ‘‘development.”

§87.1225 Articles of collaboration.

An agreement among the partici-
pants in a consortium that is not for-
mally incorporated as a legal entity,
by which they establish their relative
rights and responsibilities (see §37.515).

§87.1230 Assistance.

The transfer of a thing of value to a
recipient to carry out a public purpose
of support or stimulation authorized by
a law of the United States (see 31 U.S.C.
6101(3)). Grants, cooperative agree-
ments, and technology investment
agreements are examples of legal in-
struments used to provide assistance.

§87.1235 Award-specific audit.

An audit of a single TIA, usually
done at the cognizant agreements offi-
cer’s request, to help resolve issues
that arise during or after the perform-
ance of the research project. An award-
specific audit of an individual award
differs from a periodic audit of a par-
ticipant (as defined in §37.1325).

§37.1240 Basic research.

Efforts directed toward increasing
knowledge and understanding in
science and engineering, rather than
the practical application of that
knowledge and understanding. It typi-
cally is funded within Research, Devel-
opment, Test and Evaluation programs
in Budget Activity 1, Basic Research
(also known informally as research cat-
egory 6.1).

§87.1245 Cash contributions.

A recipient’s cash expenditures made
as contributions toward cost sharing,
including expenditures of money that
third parties contributed to the recipi-
ent.

§37.1250 Commercial firm.

A for-profit firm or segment of a for-
profit firm (e.g., a division or other
business unit) that does a substantial
portion of its business in the commer-
cial marketplace.
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§37.1255 Consortium.

A group of research-performing orga-
nizations that either is formally incor-
porated or that otherwise agrees to
jointly carry out a research project
(see definition of ‘“‘articles of collabora-
tion,” in §37.1225).

§37.1260 Cooperative agreement.

A legal instrument which, consistent
with 31 U.S.C. 6305, is used to enter into
the same Kkind of relationship as a
grant (see definition of ‘‘grant,” in
§37.1295), except that substantial in-
volvement is expected between the De-
partment of Defense and the recipient
when carrying out the activity con-
templated by the cooperative agree-
ment. The term does not include ‘‘co-
operative research and development
agreements’” as defined in 15 U.S.C.
3710a.

§37.1265 Cost sharing.

A portion of project costs that are
borne by the recipient or non-Federal
third parties on behalf of the recipient,
rather than by the Federal Govern-
ment.

§37.1270 Data.

Recorded information, regardless of
form or method of recording. The term
includes technical data, which are data
of a scientific or technical nature, and

§37.1290

computer software. It does not include
financial, cost, or other administrative
information related to the administra-
tion of a TTA.

§37.1275 DoD Component.

The Office of the Secretary of De-
fense, a Military Department, a De-
fense Agency, or a DoD Field Activity.

§37.1280 Equipment.

Tangible property, other than real
property, that has a useful life of more
than one year and an acquisition cost
of $5,000 or more per unit.

§37.1285

A Federal Government contract or
assistance award for which the
amounts of interim payments or the
total amount ultimately paid (i.e., the
sum of interim payments and final pay-
ment) are subject to redetermination
or adjustment, based on the amounts
expended by the recipient in carrying
out the purposes for which the award
was made. Most Federal Government
grants and cooperative agreements are
expenditure-based awards.

Expenditure-based award.

§37.1290 Expenditures or outlays.

Charges made to the project or pro-
gram. They may be reported either on
a cash or accrual basis, as shown in the
following table:
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If reports are
prepared on a .

Expenditures are the sum of

(a) Cash basis (1)

Cash disbursements for direct charges for
goods and services;

(2) The amount of indirect expense charged;

(3) The value of third party in-kind
contributions applied; and

(4) The amount of cash advances and payments made
to any other organizations for the
performance of a part of the research effort.

(b) Accrual basis (1)

and

Cash disbursements for direct charges for
goods and services;

(2) The amount of indirect expense incurred;

(3) The value of in-kind contributions applied;

(4) The net increase (or decrease) in the amounts
owed by the recipient for goods and other
property received, for services performed by
employees,
other amounts becoming owed under programs
for which no current services or performance
are required.

contractors, and other payees and

§37.1295

A legal instrument which, consistent
with 31 U.S.C. 6304, is used to enter into
a relationship:

(a) The principal purpose of which is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Department of Defense’s direct benefit
or use.

(b) In which substantial involvement
is not expected between the Depart-
ment of Defense and the recipient when
carrying out the activity contemplated
by the grant.

Grant.

§387.1300 In-kind contributions.

The value of non-cash contributions
made by a recipient or non-Federal
third parties toward cost sharing.

§37.1305 Institution of higher edu-
cation.
An educational institution that:
(a) Meets the criteria in section 101 of
the Higher Education Act of 1965 (20
U.S.C. 1001); and

(b) Is subject to the provisions of
OMB Circular A-110, ‘‘Administrative
Requirements for Grants and Agree-
ments with Institutions of Higher Edu-
cation, Hospitals, and Other Non-Profit
Organizations,” as implemented by the
Department of Defense at 32 CFR part
32.

§387.1310 Intellectual property.

Inventions, data, works of author-
ship, and other intangible products of
intellectual effort that can be owned
by a person, whether or not they are
patentable or may be copyrighted. The
term also includes mask works, such as
those used in microfabrication, wheth-
er or not they are tangible.

§37.1315 Nonprofit organization.

(a) Any corporation, trust, associa-
tion, cooperative or other organization
that:

(1) Is operated primarily for sci-
entific, educational, service, or similar
purposes in the public interest.

(2) Is not organized primarily for
profit; and
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(3) Uses its net proceeds to maintain,
improve, or expand the operations of
the organization.

(b) The term includes any nonprofit
institution of higher education or non-
profit hospital.

§37.1320 Participant.

A consortium member or, in the case
of an agreement with a single for-profit
entity, the recipient. Note that a for-
profit participant may be a firm or a
segment of a firm (e.g., a division or
other business unit).

§37.1325 Periodic audit.

An audit of a participant, performed
at an agreed-upon time (usually a reg-
ular time interval), to determine
whether the participant as a whole is
managing its Federal awards in com-
pliance with the terms of those awards.
Appendix C to this part describes what
such an audit may cover. A periodic
audit of a participant differs from an
award-specific audit of an individual
award (as defined in §37.1235).

§37.1330 Procurement contract.

A Federal Government procurement
contract. It is a legal instrument
which, consistent with 31 U.S.C. 6303,
reflects a relationship between the
Federal Government and a State, a
local government, or other recipient
when the principal purpose of the in-
strument is to acquire property or
services for the direct benefit or use of
the Federal Government. See the more
detailed definition of the term ‘‘con-
tract” at 48 CFR 2.101.

§37.1335

Gross income earned by the recipient
or a participant that is generated by a
supported activity or earned as a direct
result of a TIA. Program income in-
cludes but is not limited to: income
from fees for performing services; the
use or rental of real property, equip-
ment, or supplies acquired under a TIA;
the sale of commodities or items fab-
ricated under a TIA; and license fees
and royalties on patents and copy-
rights. Interest earned on advances of
Federal funds is not program income.

Program income.

§37.1375

§37.1340 Program official.

A Federal Government program man-
ager, scientific officer, or other indi-
vidual who is responsible for managing
the technical program being carried
out through the use of a TIA.

§37.1345 Property.

Real property, equipment, supplies,
and intellectual property, unless stated
otherwise.

§37.1350 Real property.

Land, including land improvements,
structures and appurtenances thereto,
but excluding movable machinery and
equipment.

§37.1355 Recipient.

An organization or other entity that
receives a TIA from a DoD Component.
Note that a for-profit recipient may be
a firm or a segment of a firm (e.g., a di-
vision or other business unit).

§37.1360 Research.

Basic, applied, and advanced re-
search, as defined in this subpart.

§37.1365 Supplies.

Tangible property other than real
property and equipment. Supplies have
a useful life of less than one year or an
acquisition cost of less than $5,000 per
unit.

§37.1370 Termination.

The cancellation of a TIA, in whole
or in part, at any time prior to either:

(a) The date on which all work under
the TIA is completed; or

(b) The date on which Federal spon-
sorship ends, as given in the award doc-
ument or any supplement or amend-
ment thereto.

§37.1375 Technology
agreements.

A special class of assistance instru-
ments used to increase involvement of
commercial firms in defense research
programs and for other purposes (de-
scribed in appendix A to this part) re-
lated to integrating the commercial
and defense sectors of the nation’s
technology and industrial base. A tech-
nology investment agreement may be a
cooperative agreement with provisions

investment
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tailored for involving commercial ments in 32 CFR part 34), or another

firms (as distinct from a cooperative kind of assistance transaction (see ap-
agreement subject to all of the require- pendix B to this part).
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APPENDIX A TO PART 37—WHAT IS THE CIVIL-MILITARY INTEGRATION POLICY THAT
IS THE BASIS FOR TECHNOLOGY INVESTMENT AGREEMENTS?

Appendix A to Part 37-What is the Civil-Military Integration
Policy that is the Basis for Technology Investment Agreements?

A. TIAs complement other funding instruments that are available
to agreements officers in that they are designed to foster
civil-military integration in DoD Science and Technology (S&T)
programs. Civil-military integration creates a single, national
technology and industrial base upon which the DoD can draw to
meet its needs. Achieving civil-military integration is a
national policy objective, as stated in 10 U.S.C. 2501.

B. Civil-military integration includes:

1. Removing barriers to participation in DoD programs
by commercial firms, firms that deal primarily in
the commercial marketplace. In recent years, some
commercial firms judged that it would be overly
burdensome and costly for them to comply with
Government -unique requirements. That belief caused
some firms to decline to do cost-type business with
the Federal Government. It caused other firms to
create divisions for Government business that are
separate and isolated from their divisions for
commercial business. TIAs give agreements officers
flexibility to tailor Government requirements and
lower or remove barriers to firms’ participation,
where the tailoring of requirements can be done
consistently with good stewardship of Federal
Government funds.

2. Creating new business relationships among the
performers in the technology and industrial base.
Collaborations among commercial firms, firms that
regularly perform defense programs, and nonprofit
organizations can create wholes that are greater
than the sums of the parts. The collaborations can
enhance overall quality and productivity.

3. Promoting the development and use of new business
practices and disseminating current best practices
throughout the technology and industrial base.

C. The use of TIAs to promote civil-military integration will
help defense S&T programs achieve their primary mission. That
mission is to develop superior technology and help transition
the technology to applications that enable affordable, decisive
military capability. The use of TIAs to increase access to
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commercial firms, to create new relationships, and to promote
better business practices will help:

1.

Increase technological sophistication. The DoD and
firms that currently perform defense programs will
benefit from technology in the commercial
marketplace that often is more advanced than what is
available in the defense-specific sector.

. Reduce DoD's life-cycle costs for buying, operating,

and maintaining weapon and support systems. The
intent is that the DoD and firms that currently
perform defense programs will be able to take
advantage of the economies of scale of the
commercial marketplace, which has a much larger
volume of business for many high-technology products
and processes than the Federal Government’s share
alone.
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Pt. 37, App. B

APPENDIX B TO PART 37—WHAT TYPE OF INSTRUMENT IS A TIA AND WHAT
STATUTORY AUTHORITIES DOES IT USE?

Appendix B to Part 37-What Type of Instrument is a TIA
and What Statutory Authorities Does it Use?

A. A TIA may be either a type of cooperative agreement or a
type of “assistance transaction other than a grant or
cooperative agreement,” depending on its patent-rights

provision.

10 U.S.C. 2358,

10 U.Ss.C.

2371, or both,

It is awarded under the statutory authority of
as explained in the

paragraphs B through E of this Appendix and illustrated in the

table below.

The TIA’s patent provision
complies with Bayh-Dole

The TIA’s patent provision varies
from what is possible under
Bayh-Dole

1. The TIA does not include
recovery of funds provision

The TIA is a type of cooperative
agreement, under 10 U.S.C.
2358(b)(1)

The TIA is a type of assistance
transaction other than a grant or
cooperative agreement, under
10 U.S.C. 2371.

2. The TIA includes recovery of
funds provision

The TIA is a type of cooperative
agreement, under 10 U.S.C.
2358(b)(1). It uses recovery of
funds authority of 10 U.S.C.
2371.

The TIA is a type of assistance
transaction other than a grant or
cooperative agreement, under
10 U.S.C. 2371. It also uses the
recovery of funds authority of
10 U.S.C. 2371.

B. A TIA is a type of cooperative agreement whenever its
patent-rights provision complies with the Bayh-Dole statute

(Chapter 18 of Title 35,
The authority to award the TIA is 10 U.S.C.

table.

Uu.s.c.),

as shown in the preceding

2358, in

addition to any program-specific statute that may provide
authority to award cooperative agreements.

the authority of 10 U.S.C.
provision that requires the recipient,
receiving support under the agreement,

The TIA also may use
2371 to include a recovery of funds
as a condition for

to make payments to the

Department of Defense or other Federal agency.
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C. A TIA becomes a type of assistance transaction other than a
grant or cooperative agreement when its patent-rights provision
is less restrictive than is possible under Bayh-Dole. The
authority to award the instrument is 10 U.S.C. 2371, as well as
any program-specific authority to provide assistance. Note that
the agreements officer’s judgment that the execution of the
research project warrants a less restrictive patent provision
than is possible under Bayh-Dole is sufficient to satisfy the
statutory condition in 10 U.S.C. 2371 for use of an assistance
transaction other than a cooperative agreement or grant (i.e.,
that it is not feasible or appropriate to use a standard grant
or cooperative agreement to carry out the project). The TIA
also may include a recovery of funds provision, as authorized by
10 U.S.C. 2371.

D. From a practical point of view, an agreements officer need
not decide while he or she is negotiating the terms and
conditions with the recipient whether a TIA is a cooperative
agreement or an assistance transaction other than a grant or
cooperative agreement. The agreements officer must make that
decision when the agreement is finalized, based upon a
comparison of the patent provision with what is required by
Bayh-Dole.

E. In making that comparison, the agreements officer should
consult with legal counsel and remember that most Bayh-Dole
requirements apply only to small business firms and nonprofit
organizations (note that a consortium that is not formally
incorporated is neither a small business firm nor a nonprofit
organization). There are only two requirements of Bayh-Dole, in
35 U.S.C. 202(c) (4) and 203 that directly apply to cooperative
agreements with other than small business firms and nonprofit
organizations. A 1984 amendment to Bayh-Dole, at 35 U.S.C.
210(c), makes those two portions apply. The 1984 amendment
otherwise states that Bayh-Dole does not preclude agencies from
complying with a 1983 Presidential Statement of Government
Patent Policy (incorporated by reference in Executive Order
12591). The President in that statement authorized Federal
agencies to tailor cooperative agreements with for-profit firms
other than small businesses, in ways that would waive rights of
the Government or obligations of the performer under Bayh-Dole,
if they determined that:

1. “The interests of the United States and the general
public will be better served thereby as, for
example, where this is necessary to obtain a
uniquely or highly qualified performer; or”
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2. “The award involves co-sponsored, cost sharing, or
joint venture research and development, and the
performer, co-sponsor or joint venturer is making
substantial contribution of funds, facilities or
equipment to the work performed under the award.”
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APPENDIX C TO PART 37—WHAT IS THE DESIRED COVERAGE FOR PERIODIC AUDITS OF
FOR-PROFIT PARTICIPANTS TO BE AUDITED BY IPAS?

Appendix C to Part 37-What is the Desired Coverage for
Periodic Audits of For-Profit Participants to be
Audited by IPAs?

You may provide the following guidance to a for-profit
participant and its IPA on the desired coverage of periodic
audits.

COVERAGE OF INDEPENDENT AUDITS OF FOR-PROFIT FIRMS

TABLE OF CONTENTS

Part 1. General Information
What is the purpose of this document?
Why does the Federal Government need an audit?

Can the audit be integrated with the regular audit of a
firm’s financial statements?

What are the objectives of the audit?
What is the source of the requirement for the audit?

What should the IPA do if he or she finds that the Defense
Contract Audit Agency is performing audits of the firm?

Part 2. Audit Objectives and Compliance Requirements
A. Allowable Costs
What is the objective of this portion of the audit?

What standards or cost principles determine the costs that
are allowable as charges to the award?

What compliance requirements for the allowability of costs
should the audit address?

B. Cost Sharing
What is the objective of this portion of the audit?

What are the compliance requirements for cost sharing?
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C. Financial Reporting
What are the objectives of this portion of the audit?

What are the compliance requirements for financial
reporting?

D. Equipment and Real Property Management

Is a review of a firm’s property management system usually
required?

What are the objectives of the review?

What are the compliance requirements for Federally owned
property and for equipment or real property purchased
under DoD awards?

E. Program Income
Is an audit of program income usually required?
What is program income?

What is the objective of this portion of the audit?

What are the applicable standards for program income?

PART 1. GENERAL INFORMATION

What is the purpose of this document?

This document provides guidance for an independent public
accountant (IPA) who is asked by a for-profit firm to conduct
an audit of its systems, due to the firm’s having received a
technology investment agreement from the Department of
Defense (DoD) .

Why does the Federal Government need an audit?

Federal officials are accountable to the public for the
resources provided to carry out Government programs.
Financial auditing contributes to accountability by providing
an independent assessment to assure that recipients are
handling Government funds properly.
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Can the audit be integrated with the regular audit of a firm’s
financial statements?

Yes, the intent is to cause the minimum possible disruption
to the firm’s activities, so the IPA is encouraged to do the
needed transaction sampling for DoD awards as part of the
regularly scheduled audit of the firm’s financial statements.
In some cases, it may be even more efficient and economical
to separately audit the individual DoD awards, and the firm
may elect to have the IPA do so.

What are the objectives of the audit?
The auditor is to determine and report on whether:

e The firm has an internal control structure that provides
reasonable assurance that it is managing DoD awards in
compliance with the award terms and conditions, including
applicable Federal laws and regulations.

e Based on a sampling of DoD award expenditures, the firm
has complied with award terms and conditions, including
applicable Federal laws and regulations, that may have a
direct and material effect on DoD awards.

What is the source of the requirement for the audit?

The source of the requirement stated in the award document
stems from sections 37.640 through 37.660 of 32 CFR part 37,
which is part 37 of the DoD Grant and Agreement Regulations
(DODGARS) .

What should the IPA do if he or she finds that the Defense
Contract Audit Agency is performing audits of the firm?

The IPA should consult with officials of the firm to ensure
that:

e DoD agreements officers were aware of the DCAA audit
presence at the time they made awards; and

e The DoD agreements authorize the IPA to perform the audit,
rather than requiring that the DCAA do so. If the IPA is
authorized to perform the audit, he or she must consider
the nature, timing, and extent of his or her own auditing
procedures, to avoid unnecessary duplication of the DCAA
effort.
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PART 2. AUDIT OBJECTIVES AND COMPLIANCE REQUIREMENTS

A. ALLOWABLE COSTS
What is the objective of this portion of the audit?

The objective is to determine, by testing a sample of
transactions, whether the firm complied with the requirements
concerning allowability of costs charged to DoD awards.

What standards or cost principles determine the costs that are
allowable as charges to the award?

Each technology investment agreement should specify the
standards or cost principles that the for-profit firm is to
use to determine the costs that it is allowed to charge to
that award. While the TIA may specify use of the for-profit
cost principles in the Federal Acquisition Regulation (FAR,
at 48 CFR part 31) and Defense FAR Supplement (DFARS, at

48 CFR part 231), it more likely will specify an alternative
standard. The minimum standard in the latter case is that
Federal funds and the firm’s cost sharing contributions will
be used only for costs that a reasonable and prudent person
would incur in carrying out the research project contemplated
by the agreement.

What compliance requirements for allowability of costs should
the audit address?

For a firm that is subject to the cost principles in the FAR
and DFARS, the IPA should determine and report on whether
costs charged to DoD awards are in compliance with those cost
principles and indirect cost rates are applied in accordance
with approved rate agreements.

For a firm that is subject to alternative standards that may
be used for a TIA, the IPA should determine and report on
whether costs charged to the DoD awards are:

e Necessary and reasonable for the performance of the
research projects supported by the awards, or for related
administration. Generally, elements of cost that
appropriately are charged are those identified with
research and development activities under the Generally
Accepted Accounting Principles (see Statement of Financial
Accounting Standards Number 2, “Accounting for Research
and Development Costs,” October 1974).
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e Allocable to the research projects (i.e., costs are
charged to DoD projects in a manner that is in accordance
with the benefits the projects received).

e Given consistent treatment with costs allocated to the
firm’s other research and development activities (e.g.,
activities supported by the firm itself or by non-Federal
sponsors) .

e In conformance with any limitations in the award documents
or regulations that they cite (e.g., any restrictions on
types or amounts of costs, or requirements for prior
approval of DoD agreements officers).

e Supported by appropriate documentation in the firm’s
records. The documentation may be in electronic form.

B. COST SHARING
What is the objective of this portion of the audit?

The objective is to determine, by testing a sample of cost
sharing contributions, whether the firm made the
contributions that the agreements required.

What are the compliance requirements for cost sharing?

The provisions of the award documents will specify
requirements for the firm’s cost sharing, which may be
contributions of a specified amount or a percentage of total
project costs. The cost sharing may be in the form of
allowable costs incurred or in-kind contributions (including
third-party in-kind contributions).

The values of the firm’s contributions are determined in

accordance with sections 37.530 through 37.555 of 32 CFR
part 37, which is part 37 of the DoDGARs.
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C. FINANCIAL REPORTING
What are the objectives of this portion of the audit?

The primary objective is to determine whether the firm’s
financial reports for DoD awards:

e Fairly and completely represent the expenditures and
status of resources for projects supported by those
awards; and

e Are supported by applicable accounting records and the
accounting basis used (e.g., cash or accrual).

What are the compliance requirements for financial reporting?

The agreements will specify the frequency and content of the
financial reports. They may specify the use of standard
forms (e.g., the Standard Form 269 or 269A, “Financial Status
Report,” or Standard Form 272, “Report of Federal Cash
Transactions). Alternatively, the agreements may specify an
equivalent approach of periodic reports, and the reports may
include information on both programmatic and business status.
The requirements are in section 37.880 of 32 CFR part 37,
which is part 37 of the DoDGARs.

Each financial report (and the business portion of any report
that also has programmatic information) will contain at least
summarized details on the status of resources (Federal funds
and any non-Federal cost sharing that the agreements
require), including an accounting of expenditures for the
period covered by the report. The report should compare the
resource status with any payment and expenditure schedules or
plans provided in the original award; explain any major
deviations from these schedules; and discuss actions that
will be taken to address the deviations.

D. EQUIPMENT AND REAL PROPERTY MANAGEMENT

Is a review of a firm’s property management system usually
required?

No, the IPA needs to review the property management system
only if:

e There is Federally owned property associated with the
award; or
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e The firm charged the full purchase price of any equipment
or real property as project costs (i.e., to Federal funds
or the firm’s funds that are counted toward required cost
sharing); and

e The award under which the property was purchased provides
for a continuing Federal interest in the property.

Note that the IPA generally will not need to review the
property management system because most DoD awards will not
have Federally owned property associated with them and will
allow the firm to charge to the project only depreciation or
use charges for real property or equipment.

What are the objectives of the review?
The objectives are to determine whether the firm:

e Obtained the necessary prior approval for the equipment or
real property purchase from the grants officer or
agreements officer.

e Keeps proper records for equipment and adequately
safeguards and maintains equipment.

e Handles disposition or encumbrance of equipment or real
property acquired under DoD awards in accordance with the
applicable requirements.

What are the compliance requirements for Federally owned
property and for equipment or real property purchased under DoD
awards?

To protect the Federal interest in property, the DoD Grant
and Agreement Regulations include standards for the firm’s
property management, use, and disposition, as shown in this
table:

If the property is . . . Then the property management standards for the for-profit firm are in.. . .
Real property or Section 37.685 of 32 CFR part 37.

equipment purchased
under a TIA,
Federally owned Section 37.695 of 32 CFR part 37.
property,
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Note that a for-profit firm may include the full acquisition
cost of real property or equipment as a charge to the project
only with the prior approval of the grants officer or the
agreements officer. The title to the real property or
equipment vests conditionally in the for-profit firm upon
acquisition, and there is a continuing Federal interest in
the property unless an awarding office has statutory
authority to do otherwise and elects to use that authority
for a particular award. The Federal Government recovers its
interest in the property through the disposition process at
the project’s end.

E. PROGRAM INCOME
Is an audit of program income usually required?
No, most awards will not involve any program income.
What is program income?

Program income is gross income earned by the recipient that
is generated by a supported activity or earned as a result of
the award. For example, if the purpose of an award is to
support the firm’s delivery of services and the firm collects
fees for doing so, those fees are program income. As another
example, if samples of materials or biological specimens are
generated as a result of a supported research effort, and the
firm sells samples to other research organizations, the
proceeds of those sales would be program income. If
authorized by the terms and conditions of the award costs
incident to the generation of program income may be deducted
from gross income to determine program income, provided these
costs have not been charged to the award.

What is the objective of this portion of the audit?

The objective is to determine whether program income is
correctly recorded and used in accordance with the award
terms and applicable standards.

What are the applicable standards for program income?

The standards for program income are in section 37.835 of
32 CFR part 37, which is part 37 of the DoDGARs.

APPENDIX D TO PART 37—WHAT COMMON terms and conditions of the agreement must
NATIONAL PoLICY REQUIREMENTS Drovide for recipients’ compliance with ap-
MAY APPLY AND NEED To BE IN- Dlicable Federal statues and regulations.
CLUDED IN TIAS? This appendix lists some of the more com-

mon requirements to aid you in identifying

What your TIA is a cooperative agreement one that apply to your TIA. The list is not
or another type of assistance transaction, as intended to be all-inclusive, however, and
discussed in Appendix B to this part, the you may need to consult legal counsel to
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verify whether there are other that apply in
your situation (e.g., due to a provision in the
appropriations act for the specific funds that
you are using or due to a statute or rule that
applies to a particular program or type of ac-
tivity).

A. CERTIFICATIONS

One requirement that applies to all TIA’s
currently requires you to obtain a certifi-
cation at the time of proposal. That require-
ment is in a Governmentwide common rule
about lobbying prohibitions, which is imple-
mented by the DoD at 32 CFR part 28. The
prohibitions apply to all financial assist-
ance. Appendix A to 32 CFR part 22 includes
a sample provision that you may use, to
have proposers incorporate the certification
by reference into their proposals.

B. ASSURANCE THAT APPLY TO ALL TIAS

DoD policy is to use certification, as de-
scribed in the preceding paragraph, only for
national policy requirement that specifically
require them. The usual approach to a com-
municating other national policy require-
ments to recipients is to incorporate them as
award terms of conditions, or assurances.
Appendix B to 32 CFR part 22 lists national
policy requirements that commonly apply to
grants and cooperative agreements. It also
has suggested language for assurances to in-
corporate the requirements in award docu-
ments. Of those requirements, the following
six apply to all TIAs:

1. Requirements concerning debarment and
suspension in the Governmentwide common
rule that the DoD has codified in 32 CFR part
25. The requirements apply to all non-
procurement transactions.

2. Requirements concerning drug-free
workplace in the Governmentwide common
rule that the DoD has codified at 32 CFR part
26. The requirements apply to all financial
assistance.

3. Prohibitions on discrimination the basis
of race, color, or national origin in Title VI
of the Civil Rights Act of 1964 (42 U.S.C.
2000d, et seq. These apply to all financial as-
sistance. They require recipients to flow
down the prohibitions to any subrecipients
performing a part of the substantive re-
search program (as opposed to supplies from
whom recipients purchase goods or services).
For further information, see item 1. under
the heading ‘‘Nondiscrimination” in Appen-
dix B to 32 CFR part 22.

4. Prohibitions on discrimination on the
basis of age, in the Age Discrimination Act
of 1975 (42 U.S.C. 6101, et seq.). They apply to
all financial assistance and require flow
down to subrecipients. For further informa-
tion, see item d. under the heading ‘‘Non-
discrimination’ in Appendix B to 32 CFR
part 22.

32 CFR Ch. | (7-1-06 Edition)

5. Prohibition on discrimination on the
basis of handicap, in section 504 of the Reha-
bilitation Act of 1973 (29 U.S.C. 794). They
apply to all financial assistance and require
flow down to subrecipients. For further in-
formation, see item e.l. under the heading
“Nondiscrimination” in Appendix B to 32
CFR part 22.

6. Preferences for use of U.S.-flag air car-
riers in the International Air Transportation
Fair Competitive Practices Act of 1974 (49
U.S.C. 40118), which apply to uses of U.S.
Government funds.

C. OTHER ASSURANCES

Additional requirements listed in Appendix
B to 32 CFR part 22 may apply in certain cir-
cumstances, as follows:

1. If construction work is to be done under
a TIA or its subawards, it is subject to the
prohibitions in Executive Order 11246 on dis-
crimination on the basis of race, color, reli-
gion, sex, or national origin. For further in-
formation, see item b. under the heading
“‘Nondiscrimination” in Appendix B to 32
CFR part 22.

2. If the research involves human subjects
or animals, it is subject to the requirements
in item a. or b., respectively, under the head-
ing ‘“‘Live organisms’ in Appendix B to 32
CFR part 22.

3. If the research involves actions that may
affect the environment, it is subject to the
National Environmental Policy Act, which is
item b.1. under the heading ‘‘Environmental
Standards’ in Appendix B to 32 CFR part 22.
It also may be subject to one or more of the
other requirements in items b.2. through b.6.
under that heading, which concern flood-
prone areas, coastal zones, coastal barriers,
wild and scenic rivers, and underground
sources of drinking water.

4. If the project may impact a historic
property, it is subject to the National His-
toric Preservation Act of 1966 (16 U.S.C. 470,
et seq.), as described under the heading ‘‘Na-
tional Historic Preservation” in Appendix B
to 32 CFR part 22.

[68 FR 47160, Aug. 7, 2003, as amended at 70
FR 49477, Aug. 23, 2005]

APPENDIX E TO PART 37—WHAT PROVI-
SIONS MAY A PARTICIPANT NEED TO
INCLUDE WHEN PURCHASING GOODS
OR SERVICES UNDER A TIA?

A. As discussed in §37.705, you must inform
recipients of any national policy require-
ments that flow down to their purchases of
goods or services (e.g., supplies or equip-
ment) under their TIAs. Note that purchases
of goods or services differ from subawards,
which are for substantive research program
performance.

B. Appendix A to 32 CFR part 34 lists seven
national policy requirements that commonly

276



Office of the Secretary of Defense

apply to firms’ purchases under grants or co-
operative agreements. Of those seven, two
that apply to all recipients’ purchases under
TIAs are:

1. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352). A contractor submitting a bid to the
recipient for a contract award of $100,000 or
more must file a certification with the re-
cipient that it has not and will not use Fed-
eral appropriations for certain lobbying pur-
poses. The contractor also must disclose any
lobbying with non-Federal funds that takes
place in connection with obtaining any Fed-
eral award. For further details, see 32 CFR
part 28, the DoD’s codification of the Govern-
mentwide common rule implementing this
amendment.

2. Debarment and suspension. A contract
award with an amount expected to equal or
exceed $25,000 and certain other contract
awards (see 32 CFR 25.220) shall not be made
to parties listed on the Governmentwide Ex-
cluded Parties List System, in accordance
with the DoD adoption at 32 CFR part 25 of
the Governmentwide rule implementing
E.O.s 12549 (3 CFR, 1986 Comp., p. 189) and

Pt. 37, App. E

12689 (3 CFR, 1989 Comp., p. 235), ‘‘Debarment
and Suspension.” The Excluded Parties List
System contains the names of parties
debarred, suspended, or otherwise excluded
by agencies, as well as parties declared ineli-
gible under statutory or regulatory author-
ity other than E.O. 12549.

C. One other requirement applies only in
cases where construction work is to be per-
formed under the TIA with Federal funds or
recipient funds counted toward required cost
sharing:

1. Equal Employment Opportunity. Although
construction work should happen rarely
under a TIA, the agreements officer in that
case should inform the recipient that De-
partment of Labor regulations at 41 CFR 60—
1.4(b) prescribe a clause that must be incor-
porated into construction awards and sub-
awards. Further details are provided in Ap-
pendix B to Part 22 of the DoDGARs (32 CFR
part 22), in section b. under the heading
“Nondiscrimination.”

[68 FR 47160, Aug. 7, 2003, as amended at 70
FR 49478, Aug. 23, 2005]
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